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SUMMARY ANALYSIS

Under the joint resolution, voters would have the option to restructure public education governance by
approving state constitutional amendments that would:

e Reinstate the Commissioner of Education as an elected official accountable to the voters and as a
member of the State Cabinet.

o Restore the membership of the State Board of Education to that of the Governor and Cabinet, elected
officials accountable to the voters.

e Retain the Board of Governors, but modify its appointed membership from 14 to six members with
shorter, four-year terms and revise its authority to administering the state university system as provided
by law.

¢ Retain university boards of trustees, but require all appointments to be made by the Governor, an
elected official, and revise their authority to administering each state university as provided by law.

e Establish a Florida college system (FCS) for two-year and four-year public postsecondary educational
institutions that grant undergraduate academic degrees.

o Establish a Florida college board to oversee and coordinate the FCS, and local boards of trustees to
administer each institution within the FCS, as provided by law.

The joint resolution requires passage by 3/5 vote of each chamber. If passed, the proposed amendments
would be placed on the ballot of the next general election in November 2008. Sixty percent voter approval is
required for adoption.

The Department of State estimates that the non-recurring cost to comply with constitutional publication
requirements would be less than $350,000 for the 2008-2009 Fiscal Year. (See FISCAL ANALYSIS &
ECONOMIC IMPACT STATEMENT).

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS

I. SUBSTANTIVE ANALYSIS

A. HOUSE PRINCIPLES ANALYSIS:
The joint resolution does not appear to implicate any of the House Principles.

B. EFFECT OF PROPOSED CHANGES:

State Cabinet: Article IV, s. 1 of the State Constitution establishes the executive branch of state
government and provides that the “...supreme executive power shall be vested in a governor.” Article
IV, s. 4 of the State Constitution subdivides the executive power by providing for three elected Cabinet
officers: an Attorney General, a Chief Financial Officer, and a Commissioner of Agriculture. The
Governor and Cabinet members serve as trustees of the Internal Improvement Trust Fund and Land
Acquisition Trust Fund and as the agency head for the Florida Department of Law Enforcement.*

Prior to 2003, there were six elected members of the state cabinet. In 1998, Florida voters approved
Ballot Initiative No. 8, which became effective on January 7, 2003. This amendment reduced the
Cabinet to three members by retaining the Commissioner of Agriculture and the Attorney General,
merging the Treasurer and Comptroller into one Cabinet office called the “Chief Financial Officer,” and
removing the Secretary of State and the Commissioner of Education from the Cabinet.?

State Board of Education: Article IX, s. 2 of the State Constitution establishes the SBE and provides
it with the power to supervise Florida’'s system of free public education as provided by law. The SBE is
comprised of seven members appointed by the Governor to staggered four-year terms, subject to
Senate confirmation.

Section 1001.02, F.S., states that the SBE is the chief implementing and coordinating body of K-20
public education in Florida, except for the state university system, and that its focus is to be on high-
level policy decisions. The SBE is designated as the head of the Department of Education (DOE),
which includes a Division of Community Colleges and Division of Public Schools.® It is authorized to
adopt rules to implement its statutory duties and may delegate its general powers, unless otherwise
prohibited by statute, to the Commissioner of Education.*

Prior to 2003, the SBE was comprised of the Governor and Cabinet and was responsible for
supervising the system of public education as provided by law. In 1998, Florida voters approved Ballot
Initiative No. 8, which became effective on January 7, 2003. This amendment revised the composition
of the SBE to make it a board of gubernatorial appointees and modified the SBE’s authority to be the
supervision of the system of free public education as provided by law (emphasis added).’

Commissioner of Education: Article IX, s. 2 of the State Constitution requires the SBE to appoint a
Commissioner of Education. Statute provides that the Commissioner is the chief educational officer of
the state and that his or her office must operate all statewide functions necessary to support the SBE.®
The Commissioner also serves as the Executive Director of the DOE.’

! Article IV, s. 4(f) and (g) of the State Constitution.
2 Ballot Initiative Number 8, passed Nov. 2, 1998.
% Section 20.15, F.S.

* |d.; Section 1001.02, F.S.

> Ballot Initiative Number 8, passed Nov. 2, 1998..
® Section 1001.10, F.S.

" Section 20.15, F.S.
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Prior to 2003, the Commissioner of Education was an elected official responsible for supervising the
public education system as provided by law. In 1998, Florida voters approved Ballot Initiative No. 8,
which became effective on January 7, 2003. This amendment eliminated the requirement of voter
approval for the Commissioner and required his or her appointment to be made by the appointed
membership of the SBE.?

State University System: In the 2002 General Election, Florida voters approved a ballot initiative®
that created Atrticle IX, s. 7 of the State Constitution.’® Under this section, a system of governance for
the state university system (SUS) was established effective January 7, 2003, for purposes of achieving
excellence through teaching students, advancing research, and providing public service for the benefit
of Florida’s citizens, communities, and economies.

The section specifies that the SUS is to be governed by a 17-member statewide board of governors
(BOG) comprised of: 14 gubernatorial appointees, subject to Senate confirmation, with staggered terms
of seven years; the Commissioner of Education; the chair of the advisory council of faculty senates;
and the president of the Florida student association.**

The BOG is required to regulate, control, and manage the SUS. Further, the Constitution specifies that
the BOG's responsibilities include, but are not limited to: defining university missions; defining
articulation with public schools and community colleges; coordinating and operating the university
system; avoiding wasteful duplication of facilities or programs; and establishing the powers and duties
of the university boards of trustees.*?> The BOG’s management of the SUS is subject to the power of
the Legislature to appropriate for the expenditure of funds and the BOG must account for its
expenditure of funds as provided by law.*?

The State Constitution also creates local boards of trustees to administer each state university. Each
local board consists of 13 members: six appointees by the Governor; five appointees by the BOG; the
chair of the faculty senate; and the president of the student body. Appointed members of each local
board are subject to Senate confirmation and serve staggered terms of five years as provided by law.
The BOG is required to establish the powers and duties of the local boards. **

Since the establishment of the SUS in 2003, legislation has twice been enacted to clarify its
constitutional governance structure.” This legislation created statutes that assigned management
powers to the BOG, while reserving fiscal and other constitutionally-required legislative powers for the
Legislature. Specifically, statute assigns:

e The BOG responsibilities that include submitting budget requests for the universities under its
jurisdiction; adopting strategic plans for the SUS and each member university; governing university
admissions; establishing a personnel system for university employees; and establishing tuition for
graduate and professional programs and out-of-state fees for all programs.*®

o The Legislature responsibilities that include establishing tuition and fees for undergraduates;
establishing policies for merit and need-based financial aid and for the expenditure of, and

8 Ballot Initiative Number 8, passed Nov. 2, 1998.

9 Ballot Initiative Number 11, passed Nov. 5, 2002.

1% prior to 2003, each state university was governed by a 13-member board of trustees: 12 gubernatorial appointees,
subject to Senate confirmation, and the student body president elected on the university’s main campus. Appointments
were for four-year staggered terms. Section 1001.71, F.S. (2002). Each board of trustees was responsible for governing
the university in accordance with law and rules of the SBE. Section 1001.74, F.S. (2002). The SBE exercised oversight
authority over the state universities as a component part of the K-20 education system. Section 1001.02, F.S. (2002).
 Article 1X, s. 7(d) of the State Constitution.

2 Article 1X, s. 7(c) and (d) of the State Constitution.

13 Article 1X, s. 7(d) of the State Constitution.

1 Article 1X, s. 7(c) of the State Constitution.

'* See chs. 2005-285 and 2007-217, L.O.F.

'8 Sections 1001.705(1)(b) and 1009.24(4), F.S.
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accountability for, legislatively appropriated funds; and establishing policies relating to the health,
safety, and welfare of university students and employees.’

In July 2007, litigation challenging the constitutionality of the above-described statutes, as well as
numerous other sections of law, was filed by Bob Graham, the BOG, and others against Senate
President Ken Pruitt and House Speaker Marco Rubio.*® The plaintiffs have amended their complaint
three times. In their latest complaint filed on February 4, 2008, the plaintiffs argue, among other things,
that statutes providing for the Legislature to determine undergraduate tuition and fees and placing
limitations on the fees that universities may collect violate: (a) Article IX, s. 7 of the State Constitution,
authorizing the BOG to operate the SUS; and (b) Article Il, s. 7 of the State Constitution, prohibiting one
branch of government from exercising powers appertaining to another branch.*®* On February 26, 2008,
President Pruitt and Speaker Rubio filed a Motion to Strike Allegations of the Third Amended Complaint
and a Motion to Dismiss the Third Amended Complaint.

Effect of Proposed Changes: The joint resolution, if adopted by the voters, would revise the
governance structure for public education in this state in the manner explained below.

Commissioner of Education and the SBE: The Commissioner of Education would be a member of the
Cabinet, who is elected by the voters, rather than a SBE appointee. Further, the appointed
membership of the SBE would be replaced with the Governor and Cabinet. Finally, the Commissioner
of Education would be authorized to supervise the public education system as provided by law and
would join the Governor and other Cabinet members as a trustee of the Internal Improvement Trust
Fund and Land Acquisition Trust Fund and as the agency head for the Florida Department of Law
Enforcement.”® Accordingly, under these amendments, education governance would be restored to its
1998 structure with respect to the Commissioner, Cabinet, and SBE.

State University System: The BOG would be retained in the governance structure for the SUS, but its
authority would be to administer the SUS as provided by law, rather than to govern the SUS, subject to
the Legislature’s power to appropriate. The membership of the BOG would be comprised of six
gubernatorial appointees, subject to Senate confirmation, with staggered four-year terms, rather than
14 gubernatorial appointees, subject to Senate confirmation, with staggered seven-year terms. The
Commissioner of Education, chair of the advisory council of faculty senates, and president of the
Florida student association would continue to be members.

Further, each local board of trustees would be comprised of 11 gubernatorial appointees, subject to
Senate confirmation, rather than six gubernatorial and five BOG appointees, subject to Senate
confirmation. The chair of the faculty senate and president of the university student body would
continue to be members. The powers and duties of each local board would be as provided by law,
rather than established by the BOG.

Florida College System: A Florida college system (FCS) would be established for the stated purposes
of: maximizing open access for students; responding to community needs for postsecondary academic
education and career degree education; and providing associate and baccalaureate degrees that will

" Section 1001.705(1)(c), F.S.

'8 Bob Graham, et al v. Ken Pruitt, President of the Florida Senate and Marco Rubio, Speaker of the Florida House of
Representatives, Amended Complaint for Declaratory Judgment, Case No. 2007-CA-1818 (Fla. 2" Judicial Circuit).

19 Bob Graham, et al vs. Ken Pruitt, President of the Florida Senate and Marco Rubio, Speaker of the Florida House of
Representatives, Third Amended Complaint for Declaratory Judgment, Case No. 2007-CA-1818 (Fla. 2" Judicial Circuit).
2 The percentage of cabinet members required to agree in order to act under the following provisions of the State
Constitution will be impacted by the addition of the elected Commissioner of Education to the cabinet: (1) Article 1V, s. 3 of
the State Constitution authorizes the Supreme Court to determine the Governor’s capacity or incapacity to serve upon the
written suggestion of three cabinet members; (2) Article 1V, s. 6 of the State Constitution states that, when provided by
law, confirmation by the Senate or by three cabinet members shall be required for appointment to or removal from a
statutory office; and (3) Article IV, s. 8 of the State Constitution provides that the Governor with the consent of two cabinet
members may grant pardons, restore civil rights, commute punishment, and remit fines and forfeitures for offenses.
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best meet the state’s employment needs. The FCS would be comprised of two-year and four-year
public postsecondary educational institutions that grant academic degrees at the undergraduate level
as provided by law. These institutions would be prohibited from offering graduate degree programs.

A Florida college board would be created to oversee and coordinate the FCS as provided by law. The
seven-member board would be comprised of: (a) six gubernatorial appointees, subject to Senate
confirmation, with staggered four-year terms; and (b) the Commissioner of Education. Additionally,
local boards of trustees would be created to administer each institution within the FCS as provided by
law. Membership for each board would be as provided by law.

Implementation Schedule: The joint resolution would place the proposed amendments on the ballot of
the next general election in November 2008, and, if approved by the voters, the amendments would
take effect on July 1, 2009. The terms for the currently appointed members of the SBE, BOG, and local
boards of trustees and the term for the Commissioner of Education would expire on that effective date.
The Governor and Cabinet would be required to appoint a Commissioner of Education to serve until a
Commissioner is elected in the November 2010, general election.

C. SECTION DIRECTORY:

The legislation is a joint resolution proposing a constitutional amendment and, therefore, does not
contain bill sections.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
The joint resolution does not appear to have a fiscal impact on state revenues.

2. Expenditures:

The Division of Elections within the Department of State has indicated that in the past the average
non-recurring cost of compliance with the publication requirements for a constitutional amendment
has been $60,000; however, this cost has become higher in recent years and can be substantially
greater depending on the advertising inches required by a joint resolution.?* For example in 2007,
publication of the fourteen-page joint resolution relating to property taxes cost $350,000.% At the
time of this analysis, estimated publication costs for this nine-page joint resolution were not yet
available, but are expected to be less than $350,000.

The elimination of the appointed SBE and the reduction in membership of the statewide BOG may
reduce the administrative expenditures associated with the meetings of these boards. Annually, the
SBE? and BOG?* each spend approximately $40,000 for travel and per diem costs; however, this
savings may be offset by the joint resolution’s creation of the Florida college board.

L Information provided by Department of State representatives on February 29, 2008.
22 committee Substitute for Senate Joint Resolution 2-D, Enrolled (Special Session 2007D).
% |nformation provided by DOE representatives on February 25, 2008.

* |nformation provided by BOG representatives on February 27, 2008.
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B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The joint resolution does not appear to have a fiscal impact on local government revenues.

2. Expenditures:

The joint resolution does not appear to have a fiscal impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. The municipality/county mandates provision relates only to general bills and therefore
would not apply to this joint resolution.

2. Other:

Article XI, s.1, of the State Constitution provides for proposed changes to the Constitution by the
Legislature:

SECTION 1: Proposal by legislature. — Amendment of a section or revision of one
or more articles, or the whole, of this constitution may be proposed by joint resolution
agreed to by three-fifths of the membership of each house of the legislature. The full
text of the joint resolution and the vote of each member voting shall be entered on the
journal of each house.

If passed, the proposed amendment must be submitted to the electors at the next general election
held more than 90 days after the joint resolution is filed with the custodian of state records.?> The
proposed amendment must be published, once in the tenth week and once in the sixth week
immediately preceding the week of the election, in one newspaper of general circulation in each
county where a newspaper is published.?® Submission of a proposed amendment at an earlier
special election requires the affirmative vote of three-fourths of the membership of each house of the
Legislature and is limited to a single amendment or revision.?’

Article XI, s. 5(e) of the State Constitution requires 60 percent voter approval for a proposed
constitutional amendment to pass.

B. RULE-MAKING AUTHORITY:

None.

% Article XI, s. 5(a) of the State Constitution.
% Article XI, s. 5(d) of the State Constitution

" Article XI, s. 5(a) of the State Constitution.
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C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

D. STATEMENT OF THE SPONSOR

None.

IV. AMENDMENTS/COUNCIL SUBSTITUTE CHANGES
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