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The Florida House of Representatives
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Civil Justice & Courts Policy Committee

Larry Cretul Carl J. Domino
Speaker Chair
February 2,2010
AGENDA
8:00 AM - 9:45 AM
Reed Hall

I. Call Meeting to Order
II. Consideration of Bills
HB 285 Parental Authority by Horner
HB 329 Condominium Foreclosures by Robaina
HB 561 Condominiums by Bogdanoff and Hudson
II1. Discussion of Florida Supreme Court Administrative Order

No. AOSC09-54 - RE: Final Report and Recommendations on
Residential Mortgage Foreclosure Cases

IV. Adjourn
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 285 Parental Authority
SPONSOR(S): Horner and others
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST 7 /STAFF DIRW
1) Civil Justice & Courts Policy Committee De La Paz De La Paz

2) Criminal & Civil Justice Policy Council

3)
4)

5)

SUMMARY ANALYSIS

The United States Supreme Court and the Florida Supreme Court have both recognized that the right of
parents to make decisions concerning care, custody and control of their children is a fundamental liberty
interest protected by the constitution.

In Kirton v. Fields, decided December 11, 2008, the Florida Supreme Court held that “a parent does not have
the authority to execute a pre-injury release [of liability] on behalf of a minor child when the release involves
participation in a commercial activity.” In Kirton, the Florida Supreme Court acknowledged that “[tlhe absence
of a statute governing parental pre-injury releases demonstrates that the Legislature has not precluded
enforcement of such releases on behalf of a minor child.” Nevertheless, the later Court declared “. . .we find
that public policy concerns cannot allow parents to execute pre-injury releases on behalf of minor children.”

HB 285 expressly authorizes natural guardians, on behalf of any of their minor children, to waive and release,
in advance, any claim cause of action that would accrue to any of their minor children to the same extent that
any adult may do so on his or her own behalf. The bill expressly precludes such waivers and releases from
relieving a party for liability for any acts of sexual misconduct committed against the child.

The bill also amends s. 549.09, F.S., to make conforming changes to the current statute specifically addressing
motorsport nonspectator liability releases. The bill provides that a release signed by a minor is valid if it is also
signed by the minor’s parent or guardian.

This bill appears to have a positive fiscal impact by avoiding an increase in the judicial workload and litigation
costs that are a foreseeable result of continued application of the Kirton decision.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0285.CJCP.doc
DATE: 1/28/2010



HOUSE PRINCIPLES

Members are encouraged to evaluate proposed legislation in light of the following guiding principles of the
House of Representatives

Balance the state budget.

Create a legal and regulatory environment that fosters economic growth and job creation.
Lower the tax burden on families and businesses.

Reverse or restrain the growth of government.

Promote public safety.

Promote educational accountability, excellence, and choice.

Foster respect for the family and for innocent human life.

Protect Florida’s natural beauty.

FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

EFFECT OF PROPOSED CHANGES:

In Kirton v. Fields, decided December 11, 2008, the Florida Supreme Court held that “a parent does
not have the authority to execute a pre-injury release on behalf of a minor child when the release
involves participation in a commercial activity.”' In its opinion the Court identified two compelling
concerns regarding the enforceability of pre-injury liability releases: the right of parents in raising their
children and the interest of the state in protecting children.?

The United States Supreme Court and the Florida Supreme Court have both recognized that the right
of parents to make decisions concerning care, custody and control of their children is a fundamental
liberty interest protected by the constitution. ® 1t is “perhaps the oldest fundamental liberty interest
recognized by [the United States Supreme Court].” Under the federal constitution, the Fourteenth
Amendment’s Due Process Clause provides heightened protection against government interference
with certain fundamental rights and liberty interests, including parents’ fundamental right to make
decisions concerning the care, custody, and control of their children.® In fact, in Troxel v. Granville, a
decision cited by the Florida Supreme Court in Kirton, the United States Supreme Court reiterated its
recognition that there is a presumption that fit parents act in their children's best interests. °
‘Accordingly, so long as a parent adequately cares for his or her children (i.e. is fit), there is normally
no reason for the State to inject itself into the private realm of the family to further question fit parents’
ability to make the best decisions regarding their children.”

In Kirton, the Florida Supreme Court acknowledged that “[t]he absence of a statute governing parental
pre-injury releases demonstrates that the Legislature has not precluded enforcement of such releases
on behalf of a minor child.”® Nevertheless, the later Court declared “. . .we find that public policy

1

Kirton v, Fields, 997 So.2d 349 (Fla. 2008) The Kirton decision was a 4 to 1 decision. Justices Quince, Anstead, Lewis and

Pariente were in the majority. Justice Wells dissented. Justices Polston and Canady did not participate in the opinion.

2 Id. at 352.

3 See, Troxel v. Granville, 530 U.S. 57, 60 (2000); Stanley v. lllinois, 405 U.S. 645, 651 (1972); Beagle v. Beagle, 678 So.2d
1271, 1275 (Fla. 1996).

4
5
6
7

8

Troxel, supra at 65, citing Meyer v. Nebraska, 262 U.S. 390 (1923).
Washington v. Glucksberg, 521 U.S. 702 (1997)

roxel, supra at 69. See also, Parham v. |.R., 442 U.S. 584, 602 (1979).
Troxel, supra at 69 & 70. See also e.g,, Reno v. Flores, 507 U.S. 292 (1993).
Kirton, supra at 354.
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concemgs cannot allow parents to execute pre-injury releases on behalf of minor children.” (emphasis
added).
The Court explained further:

Although parents undoubtedly have a fundamental right to make decisions concerning
the care, custody, upbringing, and control of their children, Troxel [v. Granville], 530 U.S.
57, 67 (2000), the question of whether a parent should be allowed to waive a minor
child’s future tort claims implicates wider public policy concerns. See Hojnowski [v. Vans
Skate Park], 901 A.2d 381, 390. While a parent’s decision to allow a minor child to
participate in a particular activity is part of the parent’s fundamental right to raise a child,
this does not equate with a conclusion that a parent has a fundamental right to execute a
pre-injury release of a tortfeasor on behalf of a minor child. /t cannot be presumed that a
parent who has decided to voluntarily risk a minor child’s physical wellbeing is acting in
the child’s best interest. Furthermore, we find that there is injustice when a parent
agrees to waive the tort claims of a minor child and deprive the child of the right to legal
relief when the child is injured as a result of another party’s negligence. When a parent
executes such a release and a child is injured, the provider of the activity escapes
liability while the parent is left to deal with the financial burden of an injured child. If the
parent cannot afford to bear that burden, the parties who suffer are the child, other family
members, and the people of the State who will be called on to bear that financial burden.
Therefore, when a parent decides to execute a pre-injury release on behalf of a minor
child, the parent is not protecting the welfare of the child, but is instead protecting the
interests of the activity provider. Moreover, a “parent’s decision in signing a pre-injury
release impacts the minor’s estate and the property rights personal to the minor.” Fields,
961 So. 2d at 1129-30. For this reason, the state must assert its role under parens
patriae to protect the interests of the minor children. (emphasis added).

In Troxel v. Granville, when the United States Supreme Court had before it a Washington state statute
allowing any person to petition for forced visitation of a child at any time with the only requirement being
that visitation serve the best interests of the child, they said of the statute:

[The statute] contains no requirement that a court accord the parent's decision any
presumption of validity or any weight whatsoever. Instead, the Washington statute
places the best-interest determination solely in the hands of the judge. Should the judge
disagree with the parent's estimation of the child's best interests, the judge's view
necessarily prevails. Thus, in practical effect, in the State of Washington a court can
disregard and overturn any decision by a fit custodial parent concerning visitation
whenever a third party affected by the decision files a visitation petition, based solely on
the judge's determination of the child's best interests.

The U. S. Supreme Court in Troxel, while refraining from invalidating the statute on its face, found the
application of the statute against the parent’s wishes in her case to be an unconstitutional violation of
her due process right to make decisions concerning the care, custody and control of her daughters.™
The effect of the Kirton decision is much broader in its application than the statute the U.S. Supreme
Court had before it in Troxel. Under the Kirton decision, rather than having the validity of waivers
evaluated on a case by case basis on their own facts and circumstances, the Florida Supreme Court
preemptively invalidated all parental liability waivers for all commercial activities as a matter of
statewide public policy.

While the decision in Kirton is limited to pre-injury releases for participation in commercial activities, its
rationale may not be. The Court said in a footnote:

We answer the certified question as to pre-injury releases in commercial activities
because that is what this case involves. Our decision in this case should not be read as

9 Kirton, supra at 354.
10 Troxel v. Granville, 530 U.S. 57 (2000).

11 Troxel, supra at 76.
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limiting our reasoning only to pre-injury releases involving commercial activity; however,
any discussion on pre-injury releases in noncommercial activities would be dicta and it is
for that reason we do not discuss the broader question posed by the Fifth District. '

Justice Wells in a dissenting opinion pointed out several issues concerning the effect of the Court’s new
public policy edict. Justice Wells stated in part:

The importance of this issue cannot be overstated because it affects so many youth
activities and involves so much monetary exposure. Bands, cheerleading squads, sports
teams, church choirs, and other groups that often charge for their activities and
performances will not know whether they are a commercial activity because of the fees
and ticket sales. How can these groups carry on their activities that are so needed by
youth if the groups face exposure to large damage claims either by paying defense costs
or damages? Insuring against such claims is not a realistic answer for many activity
providers because insurance costs deplete already very scarce resources. The
majority’s decision seems just as likely to force small-scale activity providers out of
business as it is to encourage such providers to obtain insurance coverage.

If pre-injury releases are to be banned or regulated, it should be done by the Legislature
so that a statute can set universally applicable standards and definitions. When the
Legislature acts, all are given advance notice before a minor’s participation in an activity
as to what is regulated and as to whether a pre-injury release is enforceable. In contrast,
the majority’s present opinion will predictably create extensive and expensive litigation
attempting to sort out the bounds of commercial activities on a case-by-case basis.

The majority opinion also does not explain the reason why after years of not finding pre-
injury releases to be against public policy, it today finds a public policy reason to rule
pre-injury releases unenforceable when the Legislature has not done s0."® (emphasis
added).

HB 285 amends s. 744.301, F.S. to expressly authorize natural guardians, on behalf of any of their
minor children, to waive and release, in advance, any claim cause of action that would accrue to any of
their minor children to the same extent that any adult may do so on his or her own behalf. The bill
expressly precludes such waivers and releases from relieving a party for liability for any acts of sexual
misconduct committed against the child.

The bill also amends s. 549.09, F.S., to make conforming changes to the current statute specifically
addressing motorsport nonspectator liability releases. The bill provides that a release signed by a
minor is valid if it is also sighed by the minor’s parent or guardian.

With respect to the extent to which an adult may waive liability on his or her own behalf, courts
generally disfavor exculpatory clauses and strictly construe such clauses against the party claiming to
be relieved of liability. * “Such clauses are enforceable only where and to the extent that the intention
to be relieved was made clear and unequivocal in the contract, and the wording must be so clear and
understandable that an ordinary and knowledgeable party will know what they are contracting away.”"®

With regard to simple negligence specifically, a waiver may release a party from liability for negligence,
but to do so the waiver must be written in such a manner that it “clearly state[s] that it releases the party
from liability for [its] own negligence.”’®

12 Kirton, supra at n2.

13 Wells dissenting, Kirton, supra at 363.

14 See, Murphy v. Young Men'’s Christian Association of Lake Wales, 974 So0.2d 565, 567 (Fla. 2nd DCA, 2008} ; Theis v. J&]
Racing Promotions, 571 So.2d 92, 94 (Fla. 214 DCA, 1990); Southworth & McGil, P.A. v. S. Bell Tel. & Tel. Co., 580 So.2d 628, 634
(Fla. 1st DCA, 1991).

15 Southworth, supra note 19 at 634.

16 Goyings v. Jack & Ruth Eckerd Foundation, 403 So0.2d 1144, 1146 (Fla. 2 DCA, 1981).
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Absent statutory language to the contrary expressing a different legislative policy with respect to child
waivers, it is a foregone conclusion that child waivers will be subject to the same disfavor, the same
scrutiny, and the same application to simple negligence that courts apply to adult waivers. They will
not, however, be totally prohibited as required under the Florida Supreme Court decision in Kirton.

B. SECTION DIRECTORY:
Section1. Amends s. 549.09, F.S., relating to motorsport nonspectator releases.

Section 2. Amends s. 744.301, F.S., to authorize parents to waive liability on behalf of their children.

Section 3. Providing an effective date.

li. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
See Fiscal Comments.

D. FISCAL COMMENTS:

This bill will have a positive fiscal impact if it operates to reduce or avoid litigation costs and court
operating expenses associated with negligence claims brought on behalf of minors against commercial
providers of activities for children due to the enforceability of parental pre-injury liability releases.
Increases in litigation costs and the judiciary’s workload are foreseeable without passage of HB 285
due to the continued application of the Kirton decision and any possible subsequent extension of Kirton
to non-commercial activities as alluded to by the Court in footnote 2 of its decision. Liability insurance
rates for commercial activity providers may also be adversely impacted by the statewide invalidation of
all parental liability waivers resulting from the Kirton opinion.
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ill. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure to funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

See discussion in Effect of Proposed Changes.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COUNCIL OR COMMITTEE SUBSTITUTE CHANGES
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FLORIDA H O U S E O F REPRESENTATIVES

HB 285 2010

1 A bill to be entitled

2 An act relating to parental authority; amending s. 549.09,
3 F.S.; providing that a motorsport liability release signed
4 by a minor is wvalid if the release is also signed by the

5 minor's parent or guardian; amending s. 744.301, F.S.;

6 authorizing natural guardians to waive and release, in

7 advance, any claim or cause of action that would accrue to
8 any of their minor children to the same extent that any

9 adult may do so on his or her own behalf; providing that
10 such waiver and release shall not relieve a party of

11 liability for any acts of sexual misconduct committed

12 against the minor child; providing an effective date.
13

14] Be It Enacted by the Legislature of the State of Florida:
15

16 Section 1. Paragraph (g) of subsection (1) and subsecticn
17 (3) of section 549.09, Florida Statutes, are amended to read:
18 549.09 Motorsport nonspectator liability release.--

19 (1) As used in this section:

20 (g) "Nonspectators" means event participants who have

21| signed a motorsport liability release, including a minor if the

22| minor's parent or guardian has also signed the release.

23 (3)(a) A motorsport liability release may be signed by
24|] more than one person if se—Ferg—as the release form appears on
25| each page, or side of a page, which is signed. A motorsport

26| liability release shall be printed in 8 point type or larger.

27 (b) A release signed by a minor is valid if the release is

28| also signed by the minor's parent or guardian.

Page 1 0of 3
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FLORIDA H O U S E O F REPRETSENTATIVES

HB 285 2010

29 Section 2. Subsection (2) of section 744.301, Florida

30 Statutes, is amended to read:

31 744.301 Natural guardians.--

32 (2) (a) Natural guardians are authorized, on behalf of any
33 of their minor children, to:

34 l.4a> Settle and consummate a settlement of any claim or
35| cause of action accruing to any of their minor children for

36| damages to the person or property of any of said minor children;
37 2.4y Collect, receive, manage, and dispose of the

38| proceeds of any such settlement;

39 3.4e> Collect, receive, manage, and dispose of any real or
40| personal property distributed from an estate or trust;

41 4.4y Collect, receive, manage, and dispose of and make

42| elections regarding the proceeds from a life insurance policy or
43| annuity contract payable to, or otherwise accruing to the

44| benefit of, the child; and

45 5.4e+ Collect, receive, manage, dispose of, and make

46| elections regarding the proceeds of any benefit plan as defined
47 by s. 710.102, of which the minor is a beneficiary, participant,
48 or owner,

49
50 without appointment, authority, or bond, when the amounts
51 received, in the aggregate, do not exceed $15,000.

52 (b) In addition to the authority granted in paragraph (a),

53| natural guardians are authorized, on behalf of any of their

54| minor children, to waive and release, in advance, any claim or

55| cause of action that would accrue to any of their minor children

56{ to the same extent that any adult may do so on his or her own

Page 2 of 3
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FLORIDA H O U S E O F REPRESENTATIVES

HB 285 2010
57 behalf. No such waiver and release, however, shall relieve a
58| released party of liability for any acts of sexual misconduct
59| committed against the minor child.
60 Section 3. This act shall take effect July 1, 2010.
Page 3 of 3
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12
13
14
15
16
17
18
19

COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 285 (2010)
Amendment No. 1

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED __(Y/N)
ADOPTED W/O OBJECTION __ (Yy/nN)
FAILED TO ADOPT (/N
WITHDRAWN __(Y/N)
OTHER

Council/Committee hearing bill: Civil Justice & Courts Policy

Committee

Representative(s) Horner offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:
Section 1. Paragraph (g) of subsection (1) and subsection (3)
of section 549.09, Florida Statutes, are amended to read:

549.09 Motorsport nonspectator liability release.—

(1) As used in this section:

(g) "Nonspectators" means event participants who have

signed a motorsport liability release, including a minor if the

minor's parent or guardian has also signed the release.

(3) (a) A motorsport liability release may be signed by
more than one person if se—teng—as the release form appears on
each page, or side of a page, wh;ch is signed. A motorsport
liability release shall be printed in 8 point type or larger.

(b) A release signed by a minor is valid if the release is

also signed by the minor's parent or guardian.

Page 1 of 5
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21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46

COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 285 (2010)

Amendment No. 1
Section 2. Subsection (2) of section 744.301, Florida

Statutes, 1s amended to read:

744.301 Natural guardians.-—

(2) (a) Natural guardians are authorized, on behalf of any
of their minor children, to:

1l.4a> Settle and consummate a settlement of any claim or
cause of action accruing to any of their minor children for
damages to the person or property of any of said minor children;

2.4k Collect, receive, manage, and dispose of the
proceeds of any such settlement;

3.4e)+ Collect, receive, manage, and dispose of any real or
personal property distributed from an estate or trust;

4.4} Collect, receive, manage, and dispose of and make
elections regarding the proceeds from a life insurance policy or
annuity contract payable to, or otherwise accruing to the
benefit of, the child; and

5.4e) Collect, receive, manage, dispose of, and make
elections regarding the proceeds of any benefit plan as defined
by s. 710.102, of which the minor is a beneficiary, participant,
or owner,without appointment, authority, or bond, when the
amounts received, in the aggregate, do not exceed $15,000.

(b) In addition to the authority granted in paragraph (a),

natural guardians are authorized, on behalf of any of their

minor children, to waive and release, in advance, any claim or

cause of action that would accrue to any of their minor children

to the same extent that any adult may do so on his or her own

behalf.
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62
63
64
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67
68
69
70
71
12
73
74

COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 285 (2010)

Amendment No. 1
1. No waiver and release under this paragraph shall relieve

a released party of liability for injuries sustained by a minor

child for the released party’s intentional misconduct, including

any act of sexual misconduct committed against the minor child.

As used in this paragraph “intentional misconduct” means that

the released party had actual knowledge of the wrongfulness of

the conduct and the high probability that injury to the minor

child would result and, despite that knowledge, pursued a course

of conduct resulting in injury.

2. No waiver and release under this paragraph shall

relieve a released party of liability for injuries sustained by

a minor child for the released party’s gross negligence if such

gross negligence is established by clear and convincing

evidence. As used in this paragraph, “gross negligence” means
g ’

conduct by act or omission so reckless or wanting in care that

it constituted a conscious disregard or indifference to the life

or safety of the minor child. In any civil action, no claim or

cause of action under this subparagraph shall be permitted

unless there is, along with the initial pleading, a reasonable

showing by evidence in the record or proffered by the claimant

that would provide a reasonable basis for stating a cause of

action for gross negligence.

3. Liability that has been established for injuries

sustained by a minor child under the circumstances described in

subparagraphs 1. or 2. may not be imposed against an employer,

principal, corporation, or other legal entity for the conduct of

its employee or agent unless the claimant establishes, by clear

and convincing evidence, that:

Page 3 of 5
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 285 (2010)
Amendment No. 1

75 a. The employer, principal, corporation, or other legal
76| entity actively and knowingly participated in the employee’s or
77 agent’s conduct;

78 b. The officers or directors of the employer, principal,
79 corporation, or other legal entity knowingly condoned, ratified,
80| or consented to the employee’s or agent’s conduct; or

81 c. The employer, principal, corporation, or other legal
82| entity engaged in conduct that constituted intentional

83| misconduct or gross negligence and contributed to the injuries
84| suffered by the minor child.

85 Section 3. This act shall take effect July 1, 2010.

86

87

B8] = mmm e ————

89 TITLE AMENDMENT

90 Remove the entire title and insert:

91 A bill to be entitled

92 An act relating to parental authority; amending s. 549.09,
93 F.S.; providing that a motorsport liability release signed
94 by a minor is wvalid if the release is also signed by the
95 minor's parent or guardian; amending s. 744.301, F.S.;

96 authorizing natural guardians to waive and release, in

97 advance, any claim or cause of action that would accrue to
98 any of their minor children to the same extent that any

99 adult may do so on his or her own behalf; providing that
100 such waiver and release shall not relieve a party of
101 liability for any acts of intentional misconduct committed
102 against the minor child; providing that such waiver and

Page 4 of 5
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 285 (2010)
Amendment No. 1

103 release shall not relieve a party of liability for gross
104 negligence against a minor child; specifying circumstances
105 under which an employer, principal, corporation or other
106 legal entity may be liable for injuries sustained by a

107 minor child by conduct of an employee or agent; providing
108 an effective date.

109

Page 5 of 5
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #; HB 329 Condominium Foreclosures
SPONSOR(S): Robaina
TIED BILLS: None IDEN./SIM. BILLS: None

REFERENCE ACTION ANALYST STAFF DIREW
1) _ Civil Justice & Courts Policy Committee Bond {é{ De La Pa

2) Insurance, Business & Financial Affairs Policy
Committee

3) _Criminal & Civil Justice Policy Council

5)

SUMMARY ANALYSIS

Many condominium associations are suffering financial problems because unit owners are defaulting in their
obligations owed to the association. When those units are sold at foreclosure, current law limits the mortgage
lender's liability for payment of those past due assessments. This bill amends landlord-tenant law and
condominium law to increase the opportunities for associations to collect assessments by providing that:

e The association may demand that a tenant of a delinquent unit owner pay rent directly to the
association to be credited to the tenant's account with the landlord if the unit is 30 days or more

delinquent.

e The association may deny an owner or tenant occupancy of the unit and may deny use of common
areas if the unit is 90 days or more delinquent. The denials do not apply to a bona fide tenant paying
the association fees directly to the association.

e A mortgage lender must pay a portion of p'ast due assessments on the filing of a foreclosure action, and
is fully liable for past due assessments owed by the mortgaged unit.

- This bill does not appear to have a fiscal impact on state or local governments. This bill may have significant
private sector fiscal impacts.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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HOUSE PRINCIPLES

Members are encouraged to evaluate proposed legislation in light of the following guiding princibles of the
House of Representatives

Balance the state budget.

Create a legal and regulatory environment that fosters economic growth and job creation.
Lower the tax burden on families and businesses.

Reverse or restrain the growth of government.

Promote public safety.

Promote educational accountability, excellence, and choice.

Foster respect for the family and for innocent human life.

Protect Florida’s natural beauty.

FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

A condominium association is in effect a partnership between unit owners with a common interest in a
condominium building or buildings. To operate, an association must collect regular assessments from
the unit owners in order to pay for management, maintenance, insurance, and reserves for anticipated
future major expenses. Section 718.116, F.S., provides for the assessment and collection of periodic
and special assessments to fund the association. A unit owner is liable for all assessments that come
due while he or she is the owner, and is jointly liable with past owners for any assessment owed by
such previous owners. Of course, in an ordinary voluntary sale the buyer insists that all assessments
be brought current through the date of sale, and an owner's title insurance company (if purchased)
insures the buyer should the closing agent not properly see to payment of assessments through
closing.

Foreclosure, an involuntary sale, is different. A unit owner who stops paying the mortgage will likely
also stop paying the regular assessments. Should the condominium unit be sold to a third party at
foreclosure sale, that buyer assumes responsibility for all of the past due assessments. The usual
buyer at a foreclosure sale, however, is the lending institution. Section 718.116(1)(b), F.S., limits the
liability for past due assessments of a first mortgage holder who is the winning bidder at the foreclosure
sale to only being responsible to the association for the lesser of 6 months regular assessments or 1%
of the original mortgage loan. Uncollectible past due assessments that result from this limitation are
passed on to all of the unit holders through increased regular assessments and may be passed on to
the unit owners by special assessment.

In the past, foreclosures were infrequent and were generally resolved within 6 months, leaving
condominium associations with small infrequent manageable foreclosure losses. Recent economic
downturns have led to significant numbers of condominium units in foreclosure which, coupled with
typical foreclosure delays now reaching approximately 18 months, have led to significant financial
troubles in condominium associations statewide.! Of great frustration to associations is situations

! See, for instance: luspa-Abbott, Condo Meltdown, Daily Business Review, July 22, 2008; Bayles, Help for Homeowners
Associations, HeraldTribune.com, October 6, 2008; Andron, Condo Associations in Eye of Foreclosure Storm, Miami
Herald, April 21, 2008; 2008 Florida Community Association Mortgage Foreclosure Survey, April 16, 2008; Geffner,
Condo Foreclosures Hurt Others, Too, MSNBC.com, August 29, 2008; Moody, Banks Stick Unpaid Fees to Condos,
Florida Today, October 26, 2008; Owers, Foreclosures Lead to Budget Problems for Associations, South Florida Sun-

Sentinel, February 24, 2009; State of Distress: Florida Community Association Mortgage Foreclosures Spawn Crisis
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where the unit is rented and the unit owner in defauit keeps the rents while the association is required
to allow the tenant to use the common areas.?

Effect of Bill
Tenant Pays on 30 Days Delinquent

This bill amends s. 83.46, F.S., a part of the Residential Landlord-Tenant Act, to provide that, if
assessments due from a condominium unit are more than 30 days delinquent, the association may
demand that the tenant pay the association the total due to the association, but no more than the rent
due to the landlord. Monies paid to the association are credited against rent owed to the landlord. The
debt owed to the association must be paid first and in full before the tenant pays rent to the landlord. A
tenant may not claim to have pre-paid rent uniess the prepayment is part of the lease and can show
proof of payment. If the tenant fails to pay after demand, the association may deny the tenant access
to common facilities and may evict the tenant.

Denial of Occupancy or Use on 90 Days Delinquent

Section 718.106, F.S., requires a condominium association to allow a unit owner, or a tenant of a
rented unit, to use the common areas of the condominium association. This bill amends s. 718.106,
F.S., to provide that, if a unit owner is over 90 days delinquent, the association may deny the unit
owner, or the unit owner's tenant, the right to:

Occupy the condominium unit
Use the common areas

Use recreational facilities

Use parking or marina spaces
Vote in any election.

This bill also amends s. 718.116(2), F.S., to provide that denial of occupancy or use is not grounds for
a reduction in the regular assessments.

However, if a tenant is paying a fair market rental rate and is paying all of said rent to the association,
the association must allow the tenant to remain in the unit, and may use common areas, parking, and
recreational facilities. Rent paid directly to the association must be credited by the landlord to the
tenant's account. ‘

Increased Lender Liability for Past Due Assessments

This bill amends s. 718.116, F.S., to require a lender seeking to file a foreclosure action involving a
condominium unit must first request an estoppel letter from the association, which letter sets forth the
current monthly maintenance amount and the sum of 6 months assessments. The association may
charge up to $50 for the letter, and must reply within 15 days. Within 30 days of the filing of the
foreclosure action, the foreclosing lender must pay the association 6 months assessments, which sum
is credited to the unit's account with the association.

If the foreclosure action is still pending on the one year anniversary of the filing of the action (defined as
no certificate of title having been issued as of that anniversary), the foreclosing lender must pay to the
association all outstanding monies owed by the unit and must pay future assessments as they come
due.

Within State's Condo and HOA Population, February 24, 2008 (survey finding that nearly two-thirds of associations were -
impacted by foreclosure losses). All articles on file with committee staff.

?See s. 718.106(4), F.S.
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If the foreclosing lender fails to make any payment owed to the association under these new
requirements, the association may file for dismissal of the foreclosure action and may be awarded
attorney's fees and costs for the motion.

Section 718.116, F.S., provides that a purchaser of a condominium unit is jointly and severally liable
with the seller of the unit for all assessments due at the time of the sale or transfer. However, a first
mortgagee, or the successor or assignee of the first mortgagee, who takes title pursuant to a
foreclosure sale is only liable to the association for the lesser of the amount owed at the sale, 6 months
assessments, or 1% of the original mortgage amount. This bill amends s. 718.116, F.S., to remove the
limitations on the liability of a first mortgagee after foreclosure sale, making all purchasers of a
condominium unit jointly and severally liable for all monies owed the association at the time of the sale

or transfer.

B. SECTION DIRECTORY:

Section 1 amends s. 83.46, F.S., amending the Residential Landlord-Tenant Act to provide for payment
of rent during foreclosure to a condominium association.

Section 2 amends s. 718.106, F.S., relating to use of common areas in condominium associations.
Section 3 amends s. 718.116, F.S,, relating to assessments in a condominium association.

Section 4 provides an effective date of July 1, 2009.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMEN'fS:

1. Revenues:
None.

2. Expenditures:

None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill substantially increases the liability of mortgage lenders for past due assessments related to
condominium units, and correspondingly substantially increases the likely collection rates for
condominium associations.

D. FISCAL COMMENTS:
None.

Ill. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
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This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Cther:
None.

B. RULE-MAKING AUTHORITY:
None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
It may be advisable to amend the prohibitions on retaliatory conduct by a landlord pursuant to the
Residential Landlord-Tenant Act, at s. 83.64, F.S., to prohibit retaliatory conduct against a tenant that
complies with a lawful demand by a condominium association for payment of rents.

IV. AMENDMENTS/COUNCIL OR COMMITTEE SUBSTITUTE CHANGES
n/a
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FLORIDA H O U S E O F REPRESENTATIVES

HB 329 2010
1 A bill to be entitled
2 An act relating to condominium foreclosures; amending s.
3 83.46, F.S.; requiring certain condominium unit tenants to
4 pay moneys owed on behalf of the unit to the association;
5 providing liability; providing a tenant's obligations to
6 the association; amending s. 718.106, F.S.; providing
7 condominium associations with certain powers relating to
8 owners and tenants of a unit in foreclosure and more than
9 90 days delinquent; providing an exception for a tenant
10 who pays the rent directly to the association; amending s.
11 718.116, F.S.; requiring a mortgagee to request an
12 estoppel letter from an association prior to filing a
13 foreclosure action; authorizing the association to charge
14 a fee for the production of an estoppel letter; requiring
15 the association to reply to the letter within a specified
16 period of time; providing for dismissal of the action for
17 failure to request the letter or make payments; requiring
18 certain payments; deleting provisions limiting the
19 liability of the mortgagee and successors acquiring the
20 title by foreclosure or by deed in lieu of foreclosure for
21 certain unpaid assessments; deleting an exemption from
22 liability for certain unpaid assessments for certain
23 persons acquiring the title to a condominium as a result
24 of the foreclosure of the mortgage or by deed in lieu of
25 the foreclosure of the mortgage; deleting the definition
26 of the term "successor or assignee"; specifying additional
27 circumstances for which liability for assessments may not
28 be avoided; providing an effective date.
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HB 329 2010

29
30y Be It Enacted by the Legislature of the State of Florida:
31
32 Section 1. Subsection (4) is added to section 83.46,
33 Florida Statutes, to read:

34 83.46 Rent; duration of tenancies.--

35 (4) (a) 1If assessments upon a condominium unit subject to a

36| rental agreement are delinquent for more than 30 days, the

37| association may require the tenant to pay the association any

38| moneys the unit owner landlord owes the association, not to

39| exceed the amount of moneys the tenant owes the unit owner

40| landlord during the pendency of the rental agreement. Any

41} payment made by the tenant to the association shall be credited

42 to the unit owner landlord's account with the condominium

43 association.

44 (b) If a unit is subject to a rental agreement, and if a

45| unit or the unit owner's monetary obligations to the association

46| become delinquent, the unit's tenant is jointly and severally

47 liable with the unit and unit owner for the unit and unit

48| owner's monetary obligations to the association.

49 1. The tenant's monetary obligations to the association

50 include, but are not limited to, all assessments and

51 installments, late charges, collection costs, attorney's fees

52| and court costs, and other monetary obligations from the unit

53 owner to the association, and any interest thereon, that come

54| due against the unit or the unit owner from the date of the

55| association's notice to the tenant, and accruing to the date all

56| the monetary obligations are paid in full, regardless of whether
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HB 329 2010

57 the lease is terminated or otherwise concluded. In addition to

58 all other remedies, the association may enforce the tenant's

591 liability by evicting the tenant, either in the association's

60| name or in the name of the unit owner, and by suspending the

61| unit's right to utilize common elements other than those

62| necessary for ingress and egress.

63 2. The liability of a tenant is limited to the amount of

64 moneys due from the tenant to the unit owner. However, a

65| tenant's prepayment of a lease obligation does not excuse the

66| tenant for liability for the amount of the prepayment unless the

67| prepayment is either expressly stated in the lease or is for an

68| installment of monthly rent as expressly provided in the lease

69! and paid within 5 days after the installment due date, and the

70| tenant provides the association proof of payment in the form of

71 a canceled check.

72 3. Upon the association's notice to the tenant, the tenant

73} shall pay all moneys, whether as rent or otherwise, owed

74| pursuant to the lease, directly to the association until payment

75| of the monetary obligations due and accruing from the unit owner

76| to the association are paid in full, for which the unit owner,

77| contingent upon the unit owner's default, transfers, assigns,

78 conveys, sets over, and delivers to the association all moneys,

79! whether as rent or otherwise, owed under the lease with the

80 right, but without the obligation, to collect all of such moneys

81| that may come due under the lease.

82 Section 2. Subsection (6) 1is added to section 718.106,
83 Florida Statutes, to read:
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84 718.106 Condominium parcels; appurtenances; possession and
85| enjoyment.--

86 (6) Notwithstanding the provisions of this section, if a

871 condominium unit is in foreclosure and the unit has unpaid

88| assessments of 90 days or more, the association may, but is not

89| required to, take one or more of the following actions:

90 (a) Deny any owner or tenant the right to occupy the

91 condominium unit.

92 {b) Deny any owner or tenant of the unit the use of the

93| common areas. However, this paragraph shall not prevent any

94| owner or tenant from using the common areas in order to leave

95| the premises.

96 (c) Deny any owner or tenant of the unit use of

97 recreational facilities.

98 (d) Deny any owner or tenant of the unit the use of a

99| parking or marina space, which may be enforced by towing of the

100y motor wvehicle or vessel at the expense of the owner.

101 (e) Deny any owner of his or her voting rights.
102

103] Notwithstanding any provision of this subsection, if a tenant is

104| paying a fair market rent and the tenant pays the entire rental

105 amount due for a rental period to the association, the

106| association may not deny the tenant under this subsection the

107 right to occupy the unit, the use of common areas, the use of

108} recreational facilities, or the use of parking areas during such

109] rental period. Any rent paid by the tenant to the association

110 shall be credited to the landlord's account with the condominium

111]| association for that unit pursuant to s. 83.46(4).
Page 4 of 8
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112 Section 3. Subsections (1) and (2) of section 718.11e,
113 Florida Statutes, are amended to read:
114 718.116 Assessments; liability; lien and priority;

115| interest; collection; rent during foreclosure.--

116 (1) (a) A unit owner, regardless of how his or her title
117| has been acquired, including by purchase at a foreclosure sale
118 or by deed in lieu of foreclosure, is liable for all assessments
119! which come due while he or she is the unit owner. Additionally,
120 a unit owner is jointly and severally liable with the previous
121| owner for all unpaid assessments that came due up to the time of
122| transfer of title. This liability is without prejudice to any
123} right the owner may have to recover from the previous owner the
124| amounts paid by the owner.

125 (b) Before a mortgagee of a loan secured by a lien on a

126| condominium unit may file an action for foreclosure of the

127 condominium unit, the mortgagee shall request an estoppel letter

128} from the association for which the association may charge $50.

129| Failure to make such a request for an estoppel letter shall be

130| grounds for dismissal of the foreclosure action. The request

131y shall be in writing and shall indicate the name of the borrower

132| and the unit number. The association shall reply within 15 days

133| with an estoppel letter stating the current monthly maintenance

134 fee for the unit and the sum of 6 months' assessments. Within 30

135| days after the filing of the foreclosure action, the mortgagee

136 shall pay to the association the sum of 6 months' assessments as

137| indicated on the estoppel letter, which sum shall be credited to

138| the unit's account. On the first anniversary of the filing of

139 the foreclosure action, if the case is still pending without the
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140{ issuance of a certificate of title, regardless of cause, the

141y mortgagee shall pay to the association all outstanding moneys

142| owed by the unit as of that date and shall pay future

143] assessments as they come due. Any payment to the association by

144 the mortgagee shall be taxed as a cost in the foreclosure

145{ action, and the mortgagor shall be personally liable to the

146 mortgagee for the value of the payment made to the association

147! plus interest at the interest rate provided for in the

148} promissory note for advances, all late charges, and attorney's

149 fees. The court shall dismiss a foreclosure action when a

150| plaintiff mortgagee has failed to make all monetary payments

151| required by this subsection. Failure to make such payments shall

152} result in the court awarding the association attorney's fees

153| from the mortgagee. Fhetiability eof o firstmortgagee or3+t5
154
155
156
157
158

159| assessmentEs—which aeervedeor-come—dueduring—the—6—-months

160| immecdately preceding theacquisition—of title and for which

l6l| peyment—an-full-haos net-beenreeceived by theasseoeciationi—o¥

162 2Z——One—pereent—of—the original mortgagedebt—The

163| previstons—ef—this paragraph applty onlty if the firstmortgagee
164| 3Jeined—theassociagtien asadefendantin the foreacltosure aetion~
165} Jeinder—eof-the—associationis not—reguiredif;—onthe-date—the
166| <complaint—is—filed,—the asseeciation wasdisselved—or—did—net
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168

169 (c) The person acquiring title shall pay the amount owed
170| to the association within 30 days after transfer of title.

171| Faillure to pay the full amount when due shall entitle the

172| association to record a claim of lien against the parcel and

173| proceed in the same manner as provided in this section for the
174| collection of unpaid assessments.

175 (d) With respect to each timeshare unit, each owner of a
176| timeshare estate therein is jointly and severally liable for the
177| payment of all assessments and other charges levied against or
178] with respect to that unit pursuant to the declaration or bylaws,
179 except to the extent that the declaration or bylaws may provide
180| to the contrary.

181
182
183
184
185
186
187
188 : : 7 - 7 7

189| <xreecorded—oneor—after April 131992, eor on—thedate—the—mortgage
190
191
192

193 (e)+£+ The provisions of this subsection are intended to
194| clarify existing law, and shall not be available in any case
Page 7 of 8
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195] where the unpaid assessments sought to be recovered by the

196 association are secured by a lien recorded prior to the

197 recording of the mortgage. Notwithstanding the provisions of

198| chapter 48, the association shall be a proper party to intervene
199| in any foreclosure proceeding to seek equitable relief.

200 : i L

7

201| er—essigpeel as—used-with—¥respecttoafirst mortgageedneludes
202 emly—a—subseguent—holder of -the firstmortgage~
203 (2) The liability for assessments may not be avoided by

204| waiver of the use or enjoyment of any common element, denial of

205| the use or enjoyment of the unit, denial of the use or enjoyment

206 of any common element, or by abandonment of the unit for which

207 the assessments are made.

208 Section 4. This act shall take effect July 1, 2010.
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 329 (2010)
Amendment No. 1

COUNCIL/COMMITTEE ACTION

ADOPTED _ (Y/nN)
ADOPTED AS AMENDED _(Y/N)
ADOPTED W/0O OBJECTION __(Y/N)
FAILED TO ADOPT __(y/N)
WITHDRAWN o (Y/N)
OTHER

Council/Committee hearing bill: Civil Justice & Courts Policy

Committee

Representative Robaina offered the following:

Amendment (with title amendment)

Remove everything after the enacting clause and insert:

Section 1. Subsection (4) is added to section 83.46,
Florida Statutes, to read:

83.46 Rent; duration of tenancies.—

(4) (a) If assessments upon a condominium unit subject to a

rental agreement are delinquent for more than 30 days, the

association may require the tenant to pay the association any

moneys the unit owner landlord owes the association, not to

exceed the amount of moneys the tenant owes the unit owner

landlord during the pendency of the rental agreement. Any

payment made by the tenant to the association shall be credited

to the unit owner landlord's account with the condominium

association.
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COUNCIL/COMMITTEE AMENDMENT
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Amendment No. 1
(b) If a unit is subject to a rental agreement, and if a

unit or the unit owner's monetary obligations to the association

become delinquent, the unit's tenant is jointly and severally

liable with the unit and unit owner for the unit and unit

owner's monetary obligations to the association.

1. The tenant's monetary obligations to the association

include, but are not limited to, all assessments and

installments, late charges, collection costs, attorney's fees

and court costs, and other monetary obligations from the unit

owner to the association, and any interest thereon, that come

due against the unit or the unit owner from the date of the

association's notice to the tenant, and accruing to the date all

the monetary obligations are paid in full, regardless of whether

the lease is terminated or otherwise concluded. In addition to

all other remedies, the association may enforce the tenant's

liability by evicting the tenant, either in the association's

name or in the name of the unit owner, and by suspending the

unit's right to utilize common elements other than those

necessary for ingress and egress.

2. The liability of a tenant is limited to the amount of

moneys due from the tenant to the unit owner. However, a

tenant's prepayment of a lease obligation does not excuse the

tenant for liability for the amount of the prepayment unless the

prepayment is either expressly stated in the lease or is for an

installment of monthly rent as expressly provided in the lease

and paid within 5 days after the installment due date, and the

tenant provides the association proof of payment in the form of

a canceled check.
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 329 (2010)

Amendment No. 1
3. Upon the association's notice to the tenant, the tenant

shall pay all moneys, whether as rent or otherwise, owed

pursuant to the lease, directly to the association until payment

of the monetary obligations due and accruing from the unit owner

to the association are paid in full, for which the unit owner,

contingent upon the unit owner's default, transfers, assigns,

conveys, sets over, and delivers to the asscciation all moneys,

whether as rent or otherwise, owed under the lease with the

right, but without the obligation, to collect all of such moneys

that may come due under the lease.
Section 2. Section 627.714, Florida Statutes, is created
to read:

627.714 Residential condominium unit owner coverage; loss

assessment coverage required; excess coverage provision

required.-For policies issued or renewed on or after July 1,

2010, coverage under a unit owner's residential property policy

shall include property loss assessment coverage of at least

$2,000 for all assessments made as a result of the same direct

loss to the property, regardless of the number of assessments,

owned by all members of the association collectively when such

loss is of the type of loss covered by the unit owner's

residential property insurance policy, to which a deductible

shall apply of no more than $250 per direct property loss. If a

deductible was or will be applied to other property loss

sustained by the unit owner resulting from the same direct loss

to the property, no deductible shall apply to the loss

assessment coverage. Every individual unit owner's residential

property policy must contain a provision stating that the
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 329 (2010)

Amendment No. 1
coverage afforded by such policy is excess coverage over the

amount recoverable under any other policy covering the same

property.

Section 3. Subsection (6) is added to section 718.106,
Florida Statutes, to read:

718.106 Condominium parcels; appurtenances; possession and
enjoyment.—

(6) Notwithstanding the provisions of this section, if a

condominium unit is in foreclosure and the unit has unpaid

assessments of 90 days or more, the association may, but is not

required to, take one or more of the following actions:

(a) Deny any owner or tenant the right to occupy the

condominium unit.

(b) Deny any owner or tenant of the unit the use of the

common areas. However, this paragraph shall not prevent any

owner or tenant from using the common areas in order to leave

the premises.

(c) Deny any owner or tenant of the unit use of

recreational facilities.

(d) Deny any owner or tenant of the unit the use of a

marina space, which may be enforced by towing of the vessel at

the expense of the owner.

(e) Deny any owner of his or her voting rights.

Notwithstanding any provision of this subsection, if a tenant is

paying a fair market rent and the tenant pays the entire rental

amount due for a rental period to the association, the

association may not deny the tenant under this subsection the
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Amendment No. 1
103 right to occupy the unit, the use of common areas, the use of

104| recreational facilities, or the use of parking areas during such

105| rental period. Any rent paid by the tenant to the association

106 shall be credited to the landlord's account with the condominium

107{ association for that unit pursuant to s. 83.46(4).

108 Section 4. Paragraphs (a), (b), (c), (d), (f), (g), (J),
109 and (n) of subsection (11) of section 718.111, Florida Statutes,
110| are amended to read:

111 718.111 The association.—

112 (11) INSURANCE.—In order to protect the safety, health,
113| and welfare of the people of the State of Florida and to ensure
114 consistency in the provision of insurance coverage to

115 condominiums and their unit owners, this subsection applies to
116] every residential condominium in the state, regardless of the
117| date of its declaration of condominium. It is the intent of the
118| Legislature to encourage lower or stable insurance premiums for
119| associations described in this subsection.

120 (a) Adequate property hazard insurance, regardless of any
121| requirement in the declaration of condominium for coverage by
122 the association for full insurable value, replacement cost, or
123| similar coverage, shall be based upon the replacement cost of
124 the property to be insured as determined by an independent

125| insurance appraisal or update of a prior appraisal. The

126 replacement cost fullinsurable—vatwe shall be determined at

127 least once every 36 months.

128 1. An association or group of associations may provide

129| adequate property hazard insurance through a self-insurance fund
130| that complies with the requirements of ss. 624.460-624.488.
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Amendment No. 1
2. The association may also provide adequate property

hazard insurance coverage for a group of no fewer than three
communities created and operating under this chapter, chapter
719, chapter 720, or chapter 721 by obtaining and maintaining
for such communities insurance coverage sufficient to cover an
amount equal to the probable maximum loss for the communities
for a 250-year windstorm event. Such probable maximum loss must
be determined through the use of a competent model that has been
accepted by the Florida Commission on Hurricane Loss Projection
Methodology. No policy or program providing such coverage shall
be issued or renewed after July 1, 2008, unless it has been
reviewed and approved by the Office of Insurance Regulation. The
review and approval shall include approval of the policy and
related forms pursuant to ss. 627.410 and 627.411, approval of
the rates pursuant to s. 627.062, a determination that the loss
model approved by the commission was accurately and
appropriately applied to the insured structures to determine the
250-year probable maximum loss, and a determination that
complete and accurate disclosure of all material provisions is
provided to condominium unit owners prior to execution of the
agreement by a condominium association.

3. When determining the adequate amount of property hazard
insurance coverage, the association may consider deductibles as
determined by this subsection.

(b) If an association is a developer-controlled
assoclation, the association shall exercise its best efforts to
obtain and maintain insurance as described in paragraph (a).

Failure to obtain and maintain adequate property hezard
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Amendment No. 1
insurance during any period of developer control constitutes a

breach of fiduciary responsibility by the developer-appointed
members of the board of directors of the association, unless the
members can show that despite such failure, they have made their
best efforts to maintain the required coverage.

(c) Policies may include deductibles as determined by the
board.

1. The deductibles shall be consistent with industry
standards and prevailing practice for communities of similar
size and age, and having similar construction and facilities in
the locale where the condominium property is situated.

2. The deductibles may be based upon available funds,
including reserve accounts, or predetermined assessment
authority at the time the insurance is obtained.

3. The board shall establish the amount of deductibles
based upon the level of available funds and predetermined

assessment authority at a meeting of the board-—Suechmeeting

owners 1in the manner set forth in s.

(d) An association controlled by unit owners operating as

a residential condominium shall use its best efforts to obtain
and maintain adequate property insurance to protect the

association, the association property, the common elements, and
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COUNCIL/COMMITTEE AMENDMENT

Bill No. HB 329 (2010)

Amendment No. 1
the condominium property that is required to be insured by the

association pursuant to this subsection.

(f) Every property hazard insurance policy issued or

renewed on or after January 1, 2009, for the purpose of

protecting the condominium shall provide primary coverage for:

1. All portions of the condominium property as originally

installed or replacement of like kind and quality, in accordance
with the original plans and specifications.

2. All alterations or additions made to the condominium
property or assoclation property pursuant to s. 718.113(2).

3. The coverage shall exclude all personal property within
the unit or limited common elements, and floor, wall, and
ceiling coverings, electrical fixtures, appliances, water
heaters, water filters, built-in cabinets and countertops, and
window treatments, including curtains, drapes, blinds, hardware,

and similar window treatment components, or replacements of any

of the foregoing which are located within the boundaries of the

unit and serve only such unit. Such property and any insurance

thereupon shall be the responsibility of the unit owner.

A condominium unit owner's policy shall conform to the

627.714. Bveryhazardinsurance—potiey—issuecd

(g)

requirements of s.

e
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Amendment No. 1
required governmental permits and approvals prior to commencing

reconstruction.

2.4~ Unit owners are responsible for the cost of
reconstruction of any portions of the condominium property for
which the unit owner is required to carry property easuvatey
insurance, and any such reconstruction work undertaken by the
association shall be chargeable to the unit owner and

enforceable as an assessment pursuant to s. 718.116. TFhe
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3.5+ A multicondominium association may elect, by a
majority vote of the collective members of the condominiums
operated by the association, to operate such condominiums as a
single condominium for purposes of insurance matters, including,
but not limited to, the purchase of the property hozard
insurance required by this section and the apportionment of
deductibles and damages in excess of coverage. The election to

aggregate the treatment of insurance premiums, deductibles, and
excess damages constitutes an amendment to the declaration of
all condominiums operated by the association, and the costs of
insurance shall be stated in the association budget. The
amendments shall be recorded as required by s. 718.110.

(j) Any portion of the condominium property required to be
insured by the association against property easuwalty loss
(f) which is damaged by——easwatty shall be

repaired,

pursuant to paragraph
reconstructed, or replaced as necessary by the

association as a common expense. All property hazard insurance
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Amendment No. 1
270 deductibles, uninsured losses, and other damages in excess of

271| property hazard insurance coverage under the property hazard

272| insurance policies maintained by the association are a common
273| expense of the condominium, except that:

274 1. A unit owner is responsible for the costs of repair or
275| replacement of any portion of the condominium property not paid
276 by insurance proceeds, if such damage is caused by intentional
277| conduct, negligence, or failure to comply with the terms of the
278| declaration or the rules of the association by a unit owner, the
279 members of his or her family, unit occupants, tenants, guests,
280| or invitees, without compromise of the subrogation rights of any
281| insurer as—set—forth—in paragraph—{ter.

282 2. The provisions of subparagraph 1. regarding the

283| financial responsibility of a unit owner for the costs of

284 repairing or replacing other portions of the condominium

285| property also apply to the costs of repair or replacement of

2861 personal property of other unit owners or the association, as
287 well as other property, whether real or personal, which the unit
288| owners are required to insure under—paragraph—teg;.

289 3. To the extent the cost of repair or reconstruction for
290| which the unit owner 1is responsible under this paragraph is

291| reimbursed to the association by insurance proceeds, and, to the
292 extent the association has collected the cost of such repair or
293 reconstruction from the unit owner, the association shall

294 reimburse the unit owner without the waiver of any rights of

295 subrogation.

296 4. The association is not obligated to pay for

297 reconstruction or repairs of property easwvalrty losses as a
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 329 (2010)

Amendment No. 1
common expense 1f the property easwvaltty losses were known or

should have been known to a unit owner and were not reported to
the association until after the insurance claim of the
association for that property easuvaltty was settled or resolved
with finality, or denied on the basis that it was untimely
filed.

(n) The association 1is not obligated to pay for any
reconstruction or repailr expenses due to property easuvatty loss
to any improvements installed by a current or former owner of
the unit or by the developer if the improvement benefits only
the unit for which it was installed and is not part of the
standard improvements installed by the developer on all units as
part of original construction, whether or not such improvement
is located within the unit. This paragraph does not relieve any
party of its obligations regarding recovery due under any
insurance implemented specifically for any such improvements.

Section 5. Paragraph (h) is added to subsection (1) of
section 718.116, Florida Statutes, and subsection (2) of that
section is amended, to read:

718.116 Assessments; liability; lien and priority;

interest; collection; rent during foreclosure.-—

(1) (a) A unit owner, regardless of how his or her title
has been acquired, including by purchase at a foreclosure sale
or by deed in lieu of foreclosure, is liable for all assessments
which come due while he or she is the unit owner. Additionally,
a unit owner is jointly and severally liable with the previous
owner for all unpaid assessments that came due up to the time of

transfer of title. This liability is without prejudice to any
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Amendment No. 1
right the owner may have to recover from the previous owner the

amounts paid by the owner.

(b) The liability of a first mortgagee or its successor or
assignees who acquire title to a unit by foreclosure or by deed
in lieu of foreclosure for the unpaid assessments that became
due prior to the mortgagee's acquisition of title is limited to
the lesser of:

1. The unit's unpaid common expenses and regular periodic
assessments which accrued or came due during the 6 months
immediately preceding the acquisition of title and for which
payment in full has not been received by the association; or

2. One percent of the original mortgage debt. The
provisions of this paragraph apply only if the first mortgagee
joined the association as a defendant in the foreclosure action.
Joinder of the association is not required if, on the date the
complaint is filed, the association was dissolved or did not
maintain an office or agent for service of process at a location
which was known to or reasonably discoverable by the mortgagee.

(h) Where it is anticipated that the assessments owed by a

unit will in the near future be limited by paragraph (b), the

board of administration may elect to negotiate with, and accept

from, the first mortgagee or his or her successor or assignee a

payment in full settlement of the future obligation that is less

than the sum that will be due in the future as limited by

paragraph (b). The settlement shall only limit the obligations

owed by the unit should the mortgagee or his or her successor or

assignee acquire title to the unit in the foreclosure case

pending at the time of the settlement. A settlement or agreement
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Amendment No. 1
under this paragraph does not limit the amount due from a unit

owner under paragraph (a).

(2) The liability for assessments may not be avoided by

waiver of the use or enjoyment of any common element, denial of

the use or enjoyment of the unit, denial of the use or enjoyment

of any common element, or by abandonment of the unit for which

the assessments are made.

Section 6. This act shall take effect July 1, 2010.

TITLE AMENDMENT

Remove the entire title and insert:
A bill to be entitled

An act relating to condominium associations; amending s.
83.46, F.S.; requiring certain condominium unit tenants to
pay moneys owed on behalf of the unit to the association;
providing liability; providing a tenant's obligations to
the association; creating s. 627.714, F.S.; requiring that
coverage under a unit owner's policy for certain
assessments include at least a minimum amount of loss
assessment coverage; regquiring that every property
insurance policy issued to an individual unit owner
contain a specified provision; amending s. 718.106, F.S.;
providing condominium associations with certain powers
relating to owners and tenants of a unit in foreclosure

and more than 90 days delinquent; providing an exception
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382 for a tenant who pays the rent directly to the

383 association; amending s. 718.111, F.S.; requiring that
384 adequate property insurance be based upon the replacement
385 cost of the property to be insured as determined by an
386 independent appraisal or update of a prior appraisal;

387 requiring that such replacement cost be determined at

388 least once within a specified period; providing means by
389 which an association may provide adequate property

390 insurance; providing requirements for such coverage for a
391 group of communities covering their probable maximum loss
392 for a specified windstorm event; authorizing an

393 association to consider deductibles when determining an
394 adequate amount of property insurance; providing that

395 failure to maintain adequate property insurance

396 - constitutes a breach of fiduciary duty by the members of
397 the board of directors of an association; revising the
398 procedures for the board to establish the amount of

399 deductibles; requiring that an association controlled by
400 unit owners operating as a residential condominium use its
401 best efforts to obtain and maintain adequate property

402 insurance to protect the association and certain property;
403 requiring that every property insurance policy issued or
404 renewed on or after a specified date provide certain

405 coverage; excluding certain items from such requirement;
406 providing that excluded items and any insurance thereupon
407 are the responsibility of the unit owner; requiring that
408 condominium unit owners' policies conform to certain

409 provisions of state law; deleting provisions relating to
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certain hazard and casualty insurance policies; conforming
provisions to changes made by the act; amending s.
718.116, F.S.; authorizing the board of administration to
settle the future obligation of a lender to pay prior
assessments owed; specifying that such settlement does not
limit the personal liability of the unit owner; specifying
additional circumstances for which liability for
assessments may not be avoided; providing an effective

date.
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SUMMARY ANALYSIS

This bill lowers the cost of owning a condominium by:

Repealing the requirement to purchase individual unit owner coverage.

Providing that certain condominium buildings need not install a fire alarm system.
Extending the time for retrofitting of sprinklers.

Providing for additional forms of bulk communications contracts.

Repealing the requirement to provide alternative power supplies to elevators and alarms during
emergencies.

This bill also amends condominium law to:

Move new director certification from election qualifying to after the election.

Provide a means by which a bulk buyer may purchase units owned by a finandially troubled developer
without having to assume all of the liabilities of such developer.

This bill does not appear to have a fiscal impact on state or local governments. This bill may have significant
fiscal impacts on the private sector.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0561.CJCP.doc

DATE:

1/27/2010



HOUSE PRINCIPLES

Members are encouraged to evaluate proposed legislation in light of the following guiding principles of the
House of Representatives

¢ Balance the state budget.
s Create a legal and regulatory environment that fosters economic growth and job creation.
e Lower the tax burden on families and businesses.
e Reverse or restrain the growth of government.
e Promote public safety.
e Promote educational accountability, excellence, and choice.
o Foster respect for the family and for innocent human life.
¢ Protect Florida's natural beauty.
FULL ANALYSIS
l. SUBSTANTIVE ANALYSIS
A. EFFECT OF PROPOSED CHANGES:
Condominium Unit Owner Insurance
Prior to 2004, the statutes did not provide for a split of responsibility between the insurance coverage
required of the condominium association and individual unit owner property insurance that a unit owner
may purchase. Thus, agents and companies had difficulty in underwriting, and competing claims and
competing denials of coverage led to litigation following storms and other damage events. In the 2004
legislative session, s. 718.111(11), F.S., was amended to include a provision splitting insurance
responsibilities between associations and owners.
In the 2008 legislative session, the insurance provisions were substantially amended. Included in the
2008 changes is a requirement that a unit owner purchase hazard insurance, that the unit owner name
the association as an additional insured, and that an association may purchase insurance on behalf of
a unit owner who has not purchased the required insurance and may require the unit owner to
reimburse the association for the cost of the insurance.
This bill amends the insurance provisions of the condominium law, s. 718.111, F.S,, to:
* Repeal the requirement that a unit owner must obtain insurance coverage on the unit owner’'s
unit.
¢ Repeal the requirement that the association be named as an additional insured on an individual
unit owner's coverage.
e Replace the inaccurate term "hazard insurance” with the term "property insurance."
* Remove the requirement that the board of administration of the association give specific notice
to all members of its intent to discuss property insurance deductibles.
e Specify that the association insurance policy does not cover personal property that is located
within the boundaries of a unit and serves that unit only.
e Repeal the requirement that condominium associations request from unit owners evidence of a
currently effective insurance policy.
STORAGE NAME: h0561.CJCP.doc PAGE: 2

DATE:

1/27/2010



This bill also amends the insurance code, creating s. 627.714, F.S., to create a requirement that
condominium owners’ insurance policies include a minimum special assessment coverage of $2,000,
which special assessment coverage is for special assessments up to the association's deductible
payable after an insured loss. The deductible may not exceed $250. A unit owner’s policy is excess
coverage over the amount recoverable under any other policy covering the same property. The date of
loss to the association is the date of loss applicable to the $2,000 coverage, not the date of the special
assessment.

Condominium Fire Alarm Systems

Section 633.0215(2), F.S., enacted in 1998, is a part of the insurance law. The act requires the State
Fire Marshal to “adopt the National Fire Pamphlet 101, current editions, by reference.” Pamphlet 101 is
referred to as the Life Safety Code. Chapter 2000-141, L.O.F., amended the original effective date of
the act from July 1, 1999 to July 1, 2001. Susbsequently, ch. 2001-186, L.O.F, amended the effective
date of the act to January 1, 2002. The State Fire Marshall complied with the statute and adopted the
Life Safety Code. Chapter 9.6 of the Life Safety Code requires installation of fire alarm systems in new
and existing multi-family structures.

This bill adds subsection (1) to s. 633.0215, F.S., to provide that a condominium building of one or two

stories in height and that is constructed with exterior corridors is exempt from the requirement to install
a manual fire alarm system.

Condominium Association Directors

Current law provides that, if no person files to run for a particular seat against an incumbent director,
that director is eligible for reappointment without an election. This bill amends s. 718.112(2)(d)1., F.S.,
to provide that if the total number of candidates for election to the board is equal to or is less than the
number of vacancies, the incumbent candidates are reappointed without election.

Current law provides that co-owners of a condominium unit may not serve together on the association's
board of administration. It is unclear under current law whether co-owners who own two or more units
in an association are eligible to serve together on the board of administration. This bill amends s.
718.112(2)(d)1., F.S., to provide that co-owners who own more than one condominium unit in an
association are eligible to serve together on the board of administration.

Current law provides that a person who is delinquent in payment of "any fee" is ineligible for election to
the board of administration, and a current director who falls more than 90 days delinquent in any fee is
removed by action of law from the board. This bill amends ss. 718.112(2)(d)1. and 718.112(2)(n), F.S.,
to provide that delinquency in payment of any "fee, fine, or special or regular assessment” disqualifies a
person from running for the board, and any director or officer with a delinquency of any fee, fine, or
special or regular assessment of 90 days or more is removed from the board.

Current law requires a person running for a seat on the board of administration must certify that he or
she has read the condominium law and the association's governing documents upon qualifying to run
for the office. A copy of the certification of each candidate must be distributed to unit owners with the
notice of the election. This bill amends s.-718.112(2)(d)3., F.S., to remove the certification and
distribution requirements.

The bill requires newly elected directors, within 90 days of being elected, to certify in writing that they
have read the association’s declarations of covenants and restrictions, articles of incorporation, bylaws,
and current written policies, or, in lieu thereof, submit a certificate of satisfactory completion of the
educational curriculum administered by a division-approved condominium education provider. Failure
to timely file the written certification or educational certificate automatically disqualifies a director from
serving on the board.

STORAGE NAME: h0561.CJCP.doc PAGE: 3
DATE: 1/27/2010



Condominium Fire Sprinker Retrofitting

Section 633.0215(2), F.S., enacted in the 1998 session, is a part of the insurance laws. This section
requires the State Fire Marshal to "adopt the National Fire Protection Association's Standard 1, Fire
Prevention Code . . . [and] the Life Safety Code, Pamphlet 101, current editions, by reference." The
original effective date of the requirement to adopt was moved back by ch. 2000-141, L.O.F., and was
moved back again by ch. 2001-186, L.O.F., to January 1, 2002. One of the many requirements of
those fire prevention codes and standards is a requirement that certain existing multi-family structures
be retrofitted with fire sprinkler systems within 12 years of enactment. Thus, one effect of s. 633.0215,
F.S., as it currently is in law, is to require some older condominium buildings to complete installation of
fire sprinkler systems (retrofit) by January 1, 2014, unless a change is made in the standards.

The state building code has required since 1994 that a multi-family structure three stories or taller must
have installed sprinkler systems when first built. Prior to 1994, some local building codes required
sprinklers upon initial construction of certain multi-family structures.

Section 718.112(2)(1), F.S., provides that, notwithstanding the provisions of ch. 633, F.S., or of any
other code, statute, ordinance, administrative rule, or regulation, or any interpretation of the foregoing,
a condominium association or unit owner is not obligated to retrofit the common elements or units of a
residential condominium with a fire sprinkler system or other engineered life safety system in a building
that has been certified for occupancy by the applicable governmental entity, if the unit owners have
voted to forego such retrofitting and engineered life safety system by the affirmative vote of two-thirds
of all voting interests in the affected condominium.

However, a condominium association may not vote to forego the retrofitting with a fire sprinkler system
of the common areas in a high-rise building. A high-rise building is defined as a building that is greater
than 75 feet in height where the building height is measured from the lowest level of fire department
access to the floor of the highest story that can be occupied. For purposes of this exception, the term
"common areas" means any enclosed hallway, corridor, lobby, stairwell, or entryway. In no event may
the local authority having jurisdiction require completion of retrofitting of common areas with a sprinkler
system before the end of 2014,

There are special voting, reporting, notice and recording requirements related to votes on retrofitting,
including a requirement that a prospective purchaser or lessee of a condominium unit must be notified
that the association has voted to forego retrofitting. Of the 74 associations that have reported to the
DBPR that they have conducted a vote to forego retrofitting with sprinklers, the vote to forego failed
only once and the remaining 73 have voted to forego retrofitting.’

This bill repeals the exception relating to buildings in excess of 75 feet, thus providing that a
condominium association of a building of any height may vote to forego retrofitting of the common
areas. This bill also provides that any condominium association may vote to extend the deadline for
retrofitting the common areas of a high-rise condominium building with fire sprinklers or an engineered
lifesafety system from the end of 2014 to the end of 2019. A special meeting to call for a vote to forego
retrofitting may be called by petition of at least 25 percent of the unit owners, which may be called no
more than once every 3 years. This meeting may not be noticed electronically.

Bulk Communications Contracts

Section 718.115, F.S., provides for the splitting of costs and expenses to the unit owners of the
association through assessments. Section 718.115(1)(d), F.S., authorizes an association to contract
for and split the cost of a master antenna television system or a bulk cable television contract. Unlike
ordinary assessments, the cost of which may vary between units, the cost of a bulk contract is split on a
per-unit basis.

! Fire system retrofitting summary reports provided to staff by DBPR, on file with staff of the Civil Justice and Courts Policy

Committee.
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_ This bill expands the authority of a condominium association to enter into similar contracts by providing
that a condominium association may enter into bulk contracts for communications services, information
services, or internet services. This bill also provides that any bulk contract entered into by the
developer may be cancelled within 120 days of turnover.

Current law provides that a unit owner who is blind, hearing-impaired, or receives certain government
assistance for the poor may voluntarily discontinue receiving cable television service and thereby not
have to pay for the service. The bill amends this provision so that that ability to discontinue a bulk
service only applies to cable or video service. Therefore, such persons may be required to continue
receiving, and paying for, other communication, information, and internet services contracted for by the
association.

Turnover

The developer who creates a condominium also initially controls the condominium association.
Turnover is the point at which control of the association must be transferred from the developer to the
unit owners. Section 718.301(1), F.S., contains 7 different tests for turnover, which must occur upon
the happening of the first of any of the 7. Paragraph (1)(f) requires turnover if the developer is placed
into receivership and the developer has not had such receivership discharged within 30 days. This bill
amends s. 718.301(1)(f), F.S., to provide that the receivership court may, within those 30 days, order
that turnover not occur if the court finds that it is in the best interest of the association that the
developer maintain control.

Condominium Bulk Buyers

This bill creates part VIl of ch. 718, F.S., consisting of ss. 718.701, 718.702, 718.703, 718.704,
718.705, 718.706, 718.707, and 718.708, F.S. Section 718.701, F.S., provides that part VI| of ch. 718,
F.S., may be cited as the “Distressed Condominium Relief Act.”

Section 718.103(16), F.S., defines a developer as one “who creates a condominium or offers
condominium [units] for sale or lease in the ordinary course of business . . . .” In essence, the statute
creates two classes of developers: those who create the condominium by executing and recording the
condominium documents and those who offer condominium units for sale or lease in the ordinary
course of business. There are advantages that may accrue with the status as successor developer,
including acquisition of certain developer-retained rights under the condominium documents and the
ability to control the condominium association by electing or designating a majority of the directors of
the condominium association board of directors. On the other hand, there are certain disadvantages,
including potential warranty liability, liability for prior financial mismanagement of the condominium
association, and loss of the ability to control the condominium association.?

The bill creates s. 718.702, F.S., to provide legislative findings and legislative intent. The findings
include a finding that potential successor purchasers of condominium units are unwilling to accept the
risk of purchase because the potential liabilities inherited from the original developer are imputed to the
successor purchaser, including the foreclosing mortgagee.® The bill provides a statement of legislative
intent that it is public policy of this state to protect the interests of developers, lenders, unit owners, and
condominium associations with regard to distressed condominiums.

2 Schwartz, The Successor Developer Conundrum in Distressed Condominium Projects, The Florida Bar Journal, Vol. 83,
No 7, July/August 2009.

¥ For instance, in one case the construction lender foreclosed after the original developer defauited on a loan. The lender
took title to condominium project, completed construction, and, while holding itseif out as developer and owner of project,
advertised and sold units to purchasers. The court found that the lender became the developer of the project and
therefore liable for performance of express representations made to buyers, for patent construction defects in entire
condominium project, and for breach of any applicable warranties due to defects in portions of project completed by

lender. Chotka v. Fidelco Growth Investors, 383 So0.2d 1169 (Fla. 2nd DCA 1980).
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Definitions

The bill amends the definition of “developer” s. 718.103(16), F.S., to exclude a bulk assignee or a bulk
buyer. The bill creates s. 718.703, F.S., to define “bulk assignee” as a person who acquires more than
seven condominium parcels as provided in s. 718.707, F.S., and receives an assignment of some or all
of the rights of the developer under specified recorded documents. It also defines “bulk buyer” as a
person who acquires more than seven condominium parcels but who does not receive an assignment
of developer rights other than the right to conduct sales, leasing, and marketing activities within the
condominium.

Changing the definition of "developer"” to exclude bulk buyers and bulk assignees will have the effect of
limiting the jurisdiction of DBPR over such persons under s. 718.501, F.S. Under s. 718.501(1), F.S.,
DBPR has full jurisdiction over an association controlled by a developer to enforce any provision of the
condominium laws, but has only limited jurisdiction over an association not controlled by a developer.

Assignment and Assumption of Developer Rights

Creates s. 718.704, F.S., relating to the assignment and assumption of developer rights. In general, a
bulk assignee assumes all liabilities of the developer. However, a bulk assignee is not liable for:

e Construction warranties, unless related to construction work performed by or on behalf of the
bulk assignee.

e Funding converter reserves for a unit not acquired by the bulk assignee.

¢ Providing converter warranties on any portion of the condo property except as provided in a
contract for sale between the assignee and a new purchaser.

¢ Including in the cumulative audit required at turnover for an audit of income and expenses
during the period prior to assignment.

e Any actions taken by the board prior to the time at which the bulk assignee appoints a majority
of the board.

¢ The failure of a prior developer to fund previous assessments or resolve budgetary deficits.

An acquirer of condominium parcels is not considered a bulk assignee or a bulk buyer if the transfer of
parcels was done to hinder, delay, or defraud any purchaser, unit owner, or the association, or if the
acquiring person or entity is considered an insider.*

Development rights may be assigned to a bulk assignee by the developer, by a previous bulk assignee,
or by a court of competent jurisdiction acting on behalf of the developer or previous bulk assignee.

e There may be more than one bulk buyer but not more than one bulk assignee within a
condominium at any particular time.

¢ [f more than one acquirer receives an assignment of development rights from the same person,
the bulk assignee is the acquirer who first records the assignment in the applicable public
records.

Transfer to Unit Owner-Controlled Board

The bill creates s. 718.705, F.S,, relating to the transfer of control of the condominium board of
administration. The bill provides that transfer of condominium units to a bulk assignee is not a transfer

* The bill references the definition of "insider” at s. 726.102(7), F.S. Chapter 726, F.S., prohibits fraudulent transfers.
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that would require turnover. However, units transferred from the bulk assignee count for purposes of
determining when turnover is required.

In an ordinary turnover, the developer is required to deliver certain items and documents to the new
board of administration that is controlled by unit owners. A bulk assignee is only required, however, to
turnover items and documents that the bulk assignee actually has. A bulk assignee has the duty to
attempt to obtain turnover materials from the original developer, and must list materials that the bulk
assignee was unable to obtain.

Sale or Lease of Units by a Bulk Assignee or a Bulk Buyer

Under current law, a successor developer may be liable for filing anew all of the condominium
documents for regulatory review. The bill creates s. 718.708, F.S., relating to the sale or lease of units
by a bulk assignee or a bulk buyer: Prior to the sale or lease of units for a term of more than 5 years, a
bulk assignee or a bulk buyer must file the following documents with the Division of Florida
Condominiums, Timeshares and Mobile Homes in the Department of Business and Professional
Regulation:

e Updated prospectus of offering circular, or a supplement, which must include the form of
contract for purchase and sale;

* Updated Frequently Asked Questions and Answers sheet;

o Executed escrow agreement if required under s. 718.202, F.S., relating to sales or reservation
deposits prior to closing; and

¢ Financial information required under s. 718.111(13), F.S. (association financial report for
preceding fiscal year), unless the report does not exist for the previous fiscal year prior to
acquisition by bulk assignee or accounting records cannot be obtained in good faith, in which
case notice requirements must be met.

In addition, a bulk assignee (but not a bulk buyer) must file with the division and provide each
purchaser with a disclosure statement that includes, but is not limited to, the following:

e A description of any rights of the developer assigned to the bulk assignee;

o A statement relating to the seller’s limited liability for warranties of the developer; and

¢ [f the condominium is a conversion, a statement relating to the seller’s limited obligation to fund
converter reserves or to provide converter warranties under s. 718.618, F.S., relating to
converter reserve accounts.

Both bulk assignees and bulk buyers must comply with the nondeveloper disclosure requirements of
8. 718.503(2), F.S., relating to disclosures by unit owners prior to the sale of a unit.

Similar to the restrictions on developers while they are in control of the association, a bulk assignee
may not waive reserves, reduce reserves, or use a reserve for a purpose other than set aside for,
unless such waiver, reduction or use is approved by a majority of the voting interests not under the
control of the developer, bulk assignee, or a bulk buyer. :

While in control of the association, a bulk assignee or a bulk buyer must comply with the requirements
of s. 718.302, F.S., which section regulates contracts entered into by the association.

A bulk buyer must comply with the requirements of the declaration regarding the transfer of any unit by

sale, lease or sublease. No exemptions afforded to a developer regarding the sale, lease, sublease, or
transfer of a unit are afforded to a bulk buyer.

Condominium Association Emergency Power Supplies

Current law at s. 553.509(2), F.S. requires, as to any residential structure 75 feet in height or greater,
that a condominium association provide a means to supply 5 days worth of electricity to the building fire

STORAGE NAME: h0561.CJCP.doc PAGE: 7

DATE:

112712010



alarm systems and at least one elevator. Independent power can be either through an owned
generator or through a contract to have a generator delivered during emergencies. The requirement
applies to new construction and required retrofitting of existing structures. Current law also requires
significant recurring costs, either for periodic maintenance and inspection of owned generators or for
standby generator contracts. This bill amends s. 553.509(2), F.S., to repeal these requirements.

B. SECTION DIRECTORY:
Section 1 creates s. 627.714, F.S., regarding property insurance coverage for condominium units.

Section 2 amends s. 633.0215, F.S., regarding the Florida Fire Prevention Code.
Section 3 amends s. 718.103, F.S., regarding definitions applicable to the condominium law.
Section 4 amends s. 718.111, F.S., regarding condominium associations.
Section 5 amends s. 718.112, F.S., regarding the bylaws of a condominium.
Section 6 amends s. 718.115, F.S., regarding common expenses of a condominium association.
Section 7 amends s. 718.301. F.S., regarding transfer of control in a condominium association.
Section 8 creates Part VIl of ch. 718, F.S,, regardihg distressed condominium relief.
Section 9 repeals a portion of s. 553.509, F.S., regarding elevators in condominium associations.
Section 10 provides an effective date of upon becoming law.
[l. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

The Department of Business and Professional Regulation reports that this bill will have "[n]o
significant impact. However, some costs may be associated with the development and
maintenance of the education curriculum required in Section 5 of bill. These costs are unable to be
determined at this time."

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

This bill contains several provisions that would save condominium unit owners from expenses required
under current law. This bill will have a negative fiscal impact on vendors who supply the materials and
labor necessary to comply with current law. Specifically, the sections in this bill that have a direct
economic impact on the private sector are:

® DBPR analysis dated January 11, 2010.
STORAGE NAME: h0561.CJCP.doc PAGE: 8
DATE: 1/27/2010



o Sections 1 and 4 modify insurance requirements and repeal the current requirement that every
unit owner obtain insurance.

e Section 2 repeals a current requirement for alarm systems in certain 2-story condominium
buildings. \

e Section 9 of the bill repeals the requirement that a condominium association operating a high-
rise building provide a power supply for at least 5 days operation of fire alarm systems and an
elevator during an emergency situation.

D. FISCAL COMMENTS:
None.

ill. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill does not appear to require counties or municipalities to take an action requiring the
expenditure of funds, reduce the authority that counties or municipalities have to raise revenue in the
aggregate, nor reduce the percentage of state tax shared with counties or municipalities.

2. Other:

This bill does not require new rulemaking, but a small number of existing rules will require
amendment to conform to the provisions changing the definition of "developer."

B. RULE-MAKING AUTHORITY:
None..

C. DRAFTING ISSUES OR OTHER COMMENTS:

This bill is similar to HB 419 filed in the 2009 legislative session. The companion bill, SB 714, passed
both houses but was vetoed by the Governor.

IV. AMENDMENTS/COUNCIL OR COMMITTEE SUBSTITUTE CHANGES

n/a

® DBPR analysis dated January 11, 2010.
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F L ORIDA H O U S E O F REPREZSENTATIVES

HB 561 2010
1 A bill to be entitled
2 An act relating to condominiums; creating s. 627.714,
3 F.S.; requiring that coverage under a unit owner's policy
4 for certain assessments include at least a minimum amount
5 of loss assessment coverage; requiring that every property
6 insurance policy to an individual unit owner contain a
7 specified provision; amending s. 633.0215, F.S.; providing
8 an exemption for certain condominiums from installing a
S manual fire alarm system as required in the Life Safety
10 Code if certain conditions are met; amending s. 718.103,
11 F.S.; revising the definition of the term "developer" to
12 exclude a bulk assignee or bulk buyer; amending s.
13 718.111, F.S.; requiring that adequate property insurance
14 be based upon the replacemént cost of the property to be
15 insured as determined by an independent appraisal or
16 update of a prior appraisal; requiring that such
17 replacement cost be determined at least once within a
18 specified period; providing means by which an association
19 may provide adequate property insurance; prohibiting such
20 coverage or program from existing beyond a specified date;
21 authorizing an association to consider deductibles when
22 determining an adequate amount of property insurance;
23 providing that failure to maintain adequate property
24 insurance constitutes a breach of fiduciary duty by the
25 members of the board of directors of an association;
26 revising the procedures for the board to estéblish the
27 amount of deductibles; requiring that an association
28 controlled by unit owners operating as a residential
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HB 561 2010
29 condominium use its best efforts to obtain and maintain
30 adequate property insurance to protect the association and
31 certain property; requiring that every property insurance
32 policy issued or renewed on or after a specified date
33 provide certain coverage; excluding certain items from
34 such requirement; providing that excluded items and any
35 insurance thereupon are the responsibility of the unit
36 owner; requiring that condominium unit owners' policies
37 conform to certain provisions of state law; deleting
38 provisions relating to certain hazard and casualty
39 insurance policies; conforming provisions to changes made
40 by the act; amending s. 718.112, F.S.; conforming cross-
41 references; revising requirements for the reappointment of
42 certain board members; re?ising board eligibility
43 requirements; revising notice requirements for board
44 candidates; establishing requirements for newly elected
45 board members; deleting a provision prohibiting an
46 association from foregoing the retrofitting with a fire
47 sprinkler system of common areas in a high-rise building;
48 prohibiting local authorities having jurisdiction from
49 requiring retrofitting with a sprinkler system or other
50 engineered lifesafety system before a specified date;
51 providing requirements for a special meeting of unit
52 owners that may be called every 3 years in order to vote
53 to forgo retrofitting of the sprinkler system or other
54 engineered lifesafety system; providing meeting notice
55 requirements; providing that certain directors and
56 officers delinquent in the payment of any fee, fine, or
Page 2 of 41
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HB 561 : 2010
57 regular or special assessments shall be deemed to have
58 abandoned their office; amending s. 718.115, F.S.;
59 requiring that certain services obtained pursuant to a
60 bulk contract as provided in the declaration be deemed a
61 common expense; amending s. 718.301, F.S.; revising
62 conditions under which unit owners other than the
63 developer may elect not less than a majority of the
64 members of the board of administration of an association;
65 creating part VII of ch. 718, F.S., relating to distressed
66 condominium relief; providing a short title; providing
67 legislative findings and intent; defining the terms "bulk
08 assignee" and "bulk buyer"; providing for the assignment
69 of developer rights to and the assumption of developer
70 rights by a bulk assignee;'specifying liabilities of bulk
71 assignees and bulk buyers; providing exceptions; providing
72 additional responsibilities of bulk assignees and bulk
73 buyers; authorizing certain entities to assign developer
74 rights to a bulk assignee; limiting the number of bulk
75 assignees at any given time; providing for the transfer of
76 control of a board of administration; providing effects of
77 such transfer on parcels acquired by a bulk assignee;
78 providing obligations of a bulk assignee upon the transfer
79 of control of a board of administration; requiring that a
80 bulk assignee certify certain information in writing;
81 providing for the resolution of a conflict between
82 specified provisions of state law; providing that the
83 failure of a bulk assignee or bulk buyer to comply with
84 specified provisions of state law results in the loss of
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85 certain protections and exemptions; requiring that a bulk
86 assignee or bulk buyer file certain information with the
87 Division of Florida Condominiums, Timeshares, and Mobile
88 Homes of the Department of Business and Professional
89 Regulation before offering any units for sale or lease in
90 excess of a specified term; requiring that a copy of such
91 information be provided to a prospective purchaser;
92 requiring that certain contracts and disclosure statements
93 contain specified statements; requiring that a bulk
94 aSsignee or bulk buyer comply with certain disclosure
95 requirements; prohibiting a bulk assignee from taking
96 certain actions on behalf of an association while the bulk
97 assignee is in control of the board of administration of
o8 the association and requiring that such bulk assignee
99 comply with certain requirements; requiring that a bulk
100 assignee or bulk buyer comply with certain requirements
101 regarding certain contracts; providing unit owners with
102 specified protections regarding certain contracts;
103 requiring that a bulk buyer comply with certain
104 requirements regarding the transfer of a unit; prohibiting
105 a person from being classified as a bulk assignee or bulk
106 buyer unless condominium parcels were acquired before a
107 specified date; providing for the determination of the
108 date of acquisition of a parcel; providing that the
109 assignment of developer rights to a bulk assignee or bulk
110 buyer does not release a developer from certain
111 liabilities; preserving certain liabilities for certain
112 parties; repealing s. 553.509(2), F.S., relating to the
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113 requirement that certain residential family dwellings have
114 at least one public elevator that is capable of operating
115 on an alternate power source for emergency purposes;
116 providing an effective date.

117
118| Be It Enacted by the Legislature of the State of Florida:
119
120 Section 1. Section 627.714, Florida Statutes, 1is created
121| to read:

122 627.714 Residential condominium unit owner coverage; loss

123| assessment coverage reguired; excess coverage provision

124 required.—For policies issued or renewed on or after July 1,

125 2010, coverage under a unit owner's residential property policy

126 shall include property loss assessment coverage of at least

127 $2,000 for all assessments made as a result of the same direct

128 loss to the property, regardless of the number of assessments,

129 owned by all members of the association collectively when such

130 loss is of the type of loss covered by the unit owner's

131 residential property insurance policy, to which a deductible

132 shall apply of no more than $250 per direct property loss. If a

133 deductible was or will be applied to other property loss

134 sustained by the unit owner resulting from the same direct loss

135 to the property, no deductible shall apply to the loss

136 assessment coverage. Every individual unit owner's residential

137| property policy must contain a provision stating that the

138 coverage afforded by such policy i1s excess coverage over the

139 amount recoverable under any other policy covering the same

140 property.
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141 Section 2. Subsection (13) is added to section 633.0215,
142 Florida Statutes, to read:
143 633.0215 Florida Fire Prevention Code.-—

144 (13) A condominium that is one or two stories in height

145| and has an exterior means of egress corridor is exempt from

146| installing a manual fire alarm system as required in s. 9.6 of

147 the most recent edition of the Life Safety Code adopted in the

148 Florida Fire Prevention Code.

149 Section 3. Subsection (16) of section 718.103,7Florida

150 Statutés, is amended to read:

151 718.103 Definitions.—As used in this chapter, the term:
152 (16) "Developer" means a person who creates a condominium
153 or offers condominium parcels for sale or lease in the ordinary
154 course of business, but does not include:

155 (a) An owner or lessee of a condominium or cooperative

156] unit who has acquired the unit for his or her own occupancy;r
157| ror—dees—it—inctude

158 (b) A cooperative association which creates a condominium
159| by conversion of an existing residential cooperative after

160| control of the association has been transferred to the unit

161l owners 1f, following the conversion, the unit owners will be the
162 same persons who were unit owners of the cooperative and no

163| units are offered for sale or lease to the public as part of the

164| plan of conversion;-

165 (c) A bulk assignee or bulk buyer as defined in s.

166 718.703; or

167 (d) A state, county, or municipal entity is—rmet—a

168| devetroper—for—any purposes—under—this—eact—whenr—3t—4is acting as a
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169] lessor and not otherwise named as a developer in the declaration

170 of condominium asseciatien.

171 Section 4. Paragraphs (a), (b), (c), (&), (£), (g), (3),
172 and (n) of subsection (11) of section 718.111, Florida Statutes,
173 are amended to read:

174 718.111 The association.—

175 (11) INSURANCE.—In order to protect the safety, health,
176| and welfare of the people of the State of Florida and to ensure
177| consistency in the provision of insurance coverage to

178| condominiums and their unit owners, this subsection applies to
179| every residential condominium in the state, regardless of the
180| date of its declaration of condominium. It 1s the intent of the
181| Legislature to encourage lower or stable insurance premiums for
182| associations described in this subsection.

183 (a) Adequate property hazard insurance, regardless of any
184| requirement in the declaration of condominium for coverage by
185 the association for full insurable value, replacement cost, or
186| similar coverage, shall be based upon the replacement cost of
187| the property to be insured as determined by an independent

188 insurance appraisal or update of a prior appraisal. The

189 replacement cost full—imsurablte—rarwe shall be determined at

190 least once every 36 months.

191 1. An association or group of associations may provide

192 adequate property Fezare insurance through a self-insurance fund
193| that complies with the requirements of ss. 624.460-624.488.

194 2. The association may also provide adequate property

195| Fazard insurance coverage for a group of no fewer than three

196 communities created and operating under this chapter, chapter
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197 719, chapter 720, or chapter 721 by obtaining and maintaining
198 for such communities insurance coverage sufficient to cover an
199} amount equal to the probable maximum loss for the communities
200] for a 250-year windstorm event. Such probable maximum loss must
201l be determined through the use of a competent model that has been
202 accepted by the Florida Commission on Hurricane Loss Projection
203} Methodology. No policy or program providing such coverage shall
204| be issued or renewed after July 1, 2008, unless it has been

205| reviewed and approved by the Office of Insurance Regulation. The
206| review and approval shall include approval of the policy and

207| related forms pursuant to ss. 627.410 and 627.411, approval of
208| the rates pursuant to s. 627.062, a determination that the loss
209| model approved by the commissiqn was accurately and

210| appropriately applied to the insured structures tc determine the
211 250~year probable maximum loss, and a determination that

212| complete and accurate disclosure of all material provisions is
213| provided to condominium unit owners prior to execution of the
214 agreement by a condominium association.

215 3. When determining the adequate amount of property hazard
216| 1insurance coverage, the association may consider deductibles as
217| determined by this subsection.

218 (b) If an association is a developer-controlled

219 association, the association shall exercise its best efforts to
220 obtain and maintain insurance as described in paragraph (a).

221| Failure to obtain and maintain adequate property hezard

222 insurance during any period of developer control constitutes a
223| breach of fiduciary responsibility by the developer-appointed

224 members of the board of directors of the association, unless the
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225| members can show that despite such failure, they have made their

226| best efforts to maintain the required coverage.

227 (c) Policies may include deductibles as determined by the
228| board.
229 1. The deductibles shall be consistent with industry

230| standards and prevailing practice for communities of similar
231} size and age, and having similar construction and facilities in
232| the locale where the condominium property is situated.

233 2. The deductibles may be based upon available funds,

234 including reserve accounts, or predetermined assessment

235| authority at the time the insurance is obtained.

236 3. The board shall establish the amount of deductibles
237| based upon the level of available funds and predetermined

238| assessment authority at a meeting of the board—~Such—meeting

239 shall-Peopen—to—att—unitowners in the manner set forth in s.

2401 718.112(2) (e). The—notice—of-such meeting—must—state—the
241

242
243
244
245

246 (d) An association controlled by unit owners operating as
247| a residential condominium shall use its best efforts to obtain
248| and maintain adequate property insurance to protect the

249| association, the association property, the common elements, and
2501 the condominium property that is required to be insured by the
251| association pursuant to this subsection.

252 (f) Every property hezard insurance policy issued or
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253 renewed on or after January 1, 2009, for the purpose of

254| protecting the condominium shall provide primary coverage for:
255 1. All portions of the condominium property as originally
256] installed or replacement of like kind and quality, 1in accordance
257| with the original plans and specifications.

258 2. All alterations or additions made to the condominium
259! property or association property pursuant to s. 718.113(2).

260 3. The coverage shall exclude all personal property within
261 the unit or limited common elements, and floor, wall, and

262 ceiling'coverings, electrical fixtures, appliances, water

263| heaters, water filters, built-in cabinets and countertops, and
264| window treatments, including curtains, drapes, blinds, hardware,
265 and similar window treatment components, or replacements of any

266| of the foregoing which are located within the boundaries of the

267 unit and serve only such unit. Such property and any insurance

268 thereupon shall be the responsibility of the unit owner.

269 (g) A condominium unit owner's policy shall conform to the
270| requirements of s. 627.714. Every—hazard—insurance—poticy—issted
271
272
273
274
275
276
277
278
279
280
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284
285
286
287
288
289
290
291
292
293
294
295
296
297 1.3+ All reconstruction work after a property ceaswvatty

298| loss shall be undertaken by the association except as otherwise
299 authorized in this section. A unit owner may undertake

300 reconstruction work on portions of the unit with the priox

301 written consent of the board of administration. However, such
302| work may be conditioned upon the approval of the repair methods,
303| the qualifications of the proposed contractor, or the contract
304 that is used for that purpcse. A unit owner shall obtain all
305| required governmental‘permits and approvals priocr to commencing
306] reconstruction.

307 2.4+ Unit owners are responsible for the cost of

308| reconstruction of any portions of the condominium property for
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30%8] which the unit owner is required to carry property easuatty
310 insurance, and any such reconstruction work undertaken by the
311| association shall be chargeable to the unit owner and

312| enforceable as an assessment pursuant to s. 718.116. Fke

313

314
315 cordomTrrum upcratcd b_y the—assecigtieons
316 3.5+ A multicondominium association may elect, by a

317| majority vote of the collective members of the condominiums

318| operated by the association, to operate such condominiums as a
319| single condominium for purposes of insurance matters, including,
320| but not limited to, the purchase of the property hazard

321} insurance required by this section and the apportionment of

322 deductibles and damages in excess of coverage. The election to
323| aggregate the treatment of insurance premiums, deductibles, and
324| excess damages constitutes an amendment to the declaration of
325| all condominiums operated by the asscciation, and the costs of
326 insurance shall be stated in the association budget. The

327| amendments shall be recorded as required by s. 718.110.

328 (j) Any portion of the condominium property regquired to be
329| insured by the association against property easuvatty loss

330| pursuant to paragraph (f) which is damaged by—easwatsy shall be
331 reconstructed, repaired, or replaced as necessary by the

332| assoclation as a common expense. All property hazard insurance
333 deductibles, uninsured losses, and other damages in excess of
334| property kezard insurance coverage under the property hazerd
335| insurance policies maintained by the association are a common

336 expense of the condominium, except that:
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337 1. A unit owner is responsible for the costs of repair or
338 replacement of any portion of the condominium property not paid
339| by insurance proceeds, if such damage is caused by intentional
340| conduct, negligence, or faillure to comply with the terms of the
341| declaration or the rules of the association by a unit owner, the
342| members of his or her family, unit occupants, tenants, guests,
343} or invitees, without compromise of the subrogation rights of any
344 insurer as—set—forth—in—paragraph—tagr-.

345 2. The provisions of subparagraph 1. regarding the

346| financial responsibility of a unit owner for the costs of

347| repairing or replacing other portions of the condominium

348| property also apply to the costs of repair or replacement of

349| personal property of other unit owners or the association, as
350| well as other property, whether real or personal, which the unit
351| owners are required to insure under—pearegraph—tgr-.

352 3. To the extent the cost of repair or reconstruction for
353 which the unit owner is responsible under this paragraph is

354 reimbursed to the association by insurance proceeds, and, to the
3551 extent the association has collected the cost of such repair or
356 reconstruction from the unit owner, the association shall

357| reimburse the unit owner without the waiver of any rights of

358 subrogation.

359 4. The association is not obligated to pay for

360| reconstruction or repairs of property easuwatrty losses as a

361 common expense if the property easusttsy losses were known or

362 should have been known to a unit owner and were not reported to
363| the association until after .the insurance claim of the

364| association for that property castatty was settled or resolved
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365 with finality, or denied on the basis that it was untimely

366] filed.

367 (n) The association i1s not obligated to pay for any

368| reconstruction or repalr expenses due to property easuaity loss
369| to any improvements installed by a current or former owner of
370 the unit or by the developer if the improvement benefits only
371 the unit for which it was installed and is not part of the

372 standard improvements installed by the developer on all units as
373| part of original construction, whether or not such improvement
374] 1is located within the unit. This paragraph does not relieve any
375 party of its obligations regarding recovery due under any

376 insurance implemented specifically for any such improvements.
377 Section 5. Paragraphs (b), (d), (1), and (n) of subsection
378 (2) of section 718.112, Florida Statutes, are amended to read:
379 718.112 Bylaws.—

380 (2) REQUIRED PROVISIONS.—The bylaws shall provide for the
381 following and, if they do not do so, shall be deemed to include
382 the following:

383 (b) Quorum; voting requirements; proxies.—

384 1. Unless a lower number is provided in the bylaws, the
385| percentage of voting interests required to constitute a quorum
386] at a meeting of the members shall be a majority of the voting
387 interests. Unless otherwise provided in this chapter or in the
388| declaration, articles of incorporation, or bylaws, and except as

389| provided in sub-subparagraph subparagraph (d)3.a., decisions

390| shall be made by owners of a majority of the voting interests
391| represented at a meeting at which a quorum is present.

392 2. Except as specifically otherwise provided herein, after
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393| January 1, 1992, unit owners may not vote by general proxy, but
394| may vote by limited proxies substantially conforming to a

395| limited proxy form adopted by the division. No voting interest
396] or consent right allocated to a unit owned by the association
397| shall be exercised or considered for any purpose, whether for a
398 quorum, an election, or otherwise. Limited proxies and general
399 proxies may be used to establish a quorum. Limited proxies shall
400| be used for votes taken to waive or reduce reserves in

401| accordance with subparagraph (f)2.; for votes taken to waive the
402] financial reporting requirements of s. 718.111(13); for votes
403| taken to amend the declaration pursuant to s. 718.110; for votes
404 taken to amend the articles of incorporation or bylaws pursuant
405 to this section; and for any other matter for which this chapter
406| requires or permits a vote of the unit owners. Except as

407| provided in paragraph (d), after January 1, 1992, no proxy,

408| limited or general, shall be used in the election of board

409| members. General proxies may be used for other matters for which
410 limited proxies are not required, and may also be used in voting
411| for nonsubstantive changes to items for which a limited proxy is
412| required and given. Notwithstanding the provisions of this

413| subparagraph, unit owners may vote in person at unit owner

414| meetings. Nothing contained herein shall limit the use of

415| general proxies or require the use of limited proxies for any
416 agenda item or election at any meeting of a timeshare

417 condominium association.

418 3. Any proxy given shall be effective only for the

419| specific meeting for which originally given and any lawfully

420| adjourned meetings thereof. In no event shall any proxy be valid
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421 for a period longer than 90 days after the date of the first
422 meeting for which it was given. Every proxy is revocable at any
423| time at the pleasure of the unit owner executing it.
424 4. A member of the board of administration or a committee
425] may submit in writing his or her agreement or disagreement with
426; any action taken at a meeting that the member did not attend.
427 This agreement or disagreement may not be used as a vote for or
428| against the action taken and may not be used for the purposes of
429! creating a quorum.
430 5. When any of the board or committee members meet by
431| telephone conference, those board or committee members attending
432| by telephone conference may be counted toward obtaining a guorum
433 and may vote by telephone. A telephone speaker must be used so
434| that the conversation of those board or committee members
435 attending by telephone may be heard by the board or committee
436| members attending in person as well as by any unit owners
437| present at a meeting.
438 (d) Unit owner meetings.—
439 1. There shall be an annual meeting of the unit owners
440 held at the location provided in the association bylaws and, if
441| the bylaws are silent as to the location, the meeting shall be
442| held within 45 miles of the condominium property. However, such
443] distance requirement does not apply to an association governing
444 a timeshare condominium. Unless the bylaws provide otherwise, a
445| wvacancy on the board caused by the expiration of a director's
446] term shall be filled by electing a new board member, and the
447| election shall be by secret ballot; however,‘if the number of
448| vacancies equals er—exeeeds the number of candidates, no
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449 election is required. Except in a timeshare condominium, the

450] terms of all members of the board shall expire at the annual

451] meeting and such board members may stand for reelection unless
452 otherwise permitted by the bylaws. In the event that the bylaws
453 permit staggered terms of no more than 2 years and upon approval
454 of a majority of the total voting interests, the association

455| board members may serve 2-year staggered terms. If the number ne
456| perseon—is—interested—inordemonstrates—anr—irtention—to—run—~for
457 +£he—positien of & board members member whose terms have termhas
458] expired according to the provisions of this subparagraph exceeds

459| the number of eligible members showing interest in or

460 demonstrating an intention to run for the vacant positions, each

461| =sweh board member whose term has expired shall become eligible
462 for reappointment be—auwtematicatly—reappeinted to the board of

463 administration and need not stand for reelection. In a

464 condominium association of more than 10 units or in a

465 condominium association that does not include timeshare units,

466| coowners of a unit may not serve as members of the board of

467 directors at the same time unless they own more than one unit

468| and are not co-occupants of a unit. Any unit owner desiring to

469| be a candidate for board membership must skatt comply with sub-
470 subparagraph subperagraph 3.a. A person who has been suspended

471| or removed by the division under this chapter, or who is

472| delinguent in the payment of any fee, fine, or special or

473| regular assessment as provided in paragraph (n), is not eligible
474 for board membership. A person who has been convicted of any
475 felony in this state or in a United States District or

476 Territorial Court, or who_has been convicted of any offense in
Page 17 of 41

CODING: Words stricken are deletions; words underlined are additions.
hb0561-00



F L ORI DA H O U S E O F REPRESENTATIVES

HB 561 2010

477 another jurisdiction that would be considered a felony if

478 committed in this state, 1is not eligible for board membership
4791 unless such felon's civil rights have been restored for a period
480 of no less than 5 years as of the date on which such person

481| seeks election to the board. The validity of an action by the
482| board is not affected if it is later determined that a member of
483! the board is ineligible for board membership due to having been
484 convicted of a felony.

485 2. The bylaws shall provide the method of calling meetings
486 of unit owners, including annual meetings. Written notice, which
487 notice must include an agenda, shall be mailed, hand delivered,
488 or electronically transmitted to each unit owner at least 14

489! days prior to the annual meeting and shall be posted in a

4901 conspicuous place on the condominium property at least 14

491 continuous days preceding the annual meeting. Upon notice to the
492| unit owners, the board shall by duly adopted rule designate a
493| specific location on the condominium property or association

494| property upon which all notices of unit owner meetings shall be
495 posted; however, if there is no condominium property or

496| association property upon which notices can be posted, this

497 requirement does not apply. In lieu of or in addition to the

498| physical posting of notice of any meeting of the unit owners on
499| the condominium property, the association may, by reasonable

500 rule, adopt a procedure for conspicuously posting and repeatedly
501| broadcasting the notice and the agenda on a closed-circuit cable
502 television system serving the condominium association. However,
503 if broadcast notice is used in lieu of a notice posted

504| physically on the condominium property, the notice and agenda
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505| must be broadcast at least four times every broadcast hour of
506 each day that a posted notice is otherwise required under this
507 section. When broadcast notice is provided, the notice and

508 agenda must be broadcast in a manner and for a sufficient

509| continuous length of time so as to allow an average reader to
510 observe the notice and read and comprehend the entire content of
5111 the notice and the agenda. Unless a unit owner waives in writing
512| the right to receive notice of the annual meeting, such notice
513 shall be hand delivered, mailed, or electronically transmitted
514| to each unit owner. Notice for meetings and notice for all other
515| purposes shall be mailed to each unit owner at the address last
516| furnished to the association by the unit owner, or hand

517 delivered to each unit owner. However, if a unit is owned by

518 more than one person, the association shall provide notice, for
519! meetings and all other purposes, to that one address which the
520| developer initially identifies for that purpose and thereafter
521 as one or more of the owners of the unit shall so advise the

522 association in writing, or if no address is given or the owners
523| of the unit do not agree, to the address provided on the deed of
524| record. An officer of the association, or the manager or other
525| person providing notice of the association meeting, shall

526| provide an affidavit or United States Postal Service certificate
527| of mailing, to be included in the official records of the

528| association affirming that the notice was mailed or hand

529] delivered, in accordance with this provision.

530 3.a. The members of the board shall be elected by written
'531| ballot or voting machine. Proxies shall in no event be used in

532 electing the board, either in general elections or elections to
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533 fill vacancies caused by recall, resignation, or otherwise,

534 unless otherwise provided in this chapter. Not less than 60 days
535| before a scheduled election, the association shall mail,

536 deliver, or electronically transmit, whether by separate

537| association mailing or included in another association mailing,
538| delivery, or transmission, including regularly published

539| newsletters, to each unit owner entitled to a vote, a first
540| notice of the date of the election alteong—with—a—certification
541 i i g i
542
543
544 +his—~chaptereand—any—eappliicabte—rules. Any unit owner or other

545} eligible person desiring to be a candidate for the board must

546| give written notice of intent to be a candidate to the

547| association not less than 40 days before a scheduled election.
548 Together with the written notice and agenda as set forth in

549| subparagraph 2., the association shall mail, deliver, or

\550 electronically transmit a second notice of the election to all
551 unit owners entitled to vote therein, together with a ballot

552| which shall list all candidates. Upon request of a candidate,
553| +the—=association——shall—inctude an information sheet, no larger
554| than 8 1/2 inches by 11 inches, which must be furnished by the
555| candidate not less than 35 days béfore the election, shall ateng
556| with—the—sigred—ecertification—formprovidedfeor—in—this

557| subparagraph;—te be included with the mailing, delivery, ox

558! transmission of the ballot, with the costs of mailing, delivery,
559| or electronic transmission and copying to be borne by the

560 association. The association is not liable for the contents of
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561] the information sheets prepared by the candidates. In order to
562| reduce costs, the assoclation may print or duplicate the

563! information sheets on both sides of the paper. The division

564 shall by rule establish voting procedures consistent with the
565{ provisions contained herein, including rules establishing

566| procedures for giving notice by electronic transmission and

567 rules providing for the secrecy of ballots. Elections shall be
568| decided by a plurality of those ballots cast. There shall be no
569| quorum requirement; however, at least 20 percent of the eligible
570| voters must cast a ballot in order to have a valid election of
571| members of the board. No unit owner shall permit any other

572| person to vote his or her ballot, and any such ballots

573| improperly cast shall be deemed invalid, provided any unit owner
574] who violates this provision may be fined by the association in
575| accordance with s. 718.303. A unit owner who needs assistance in
576] casting the ballot for the reasons stated in s. 101.051 may

577| obtain assistance in casting the ballot. The regular election
578| shall occur on the date of the annual meeting. The provisions of

579| this sub-subparagraph subparagraph shall not apply to timeshare

580| condominium associations. Notwithstanding the provisions of this

581| sub-subparagraph subparagraph, an election is not reguired

582 unless more candidates file notices of intent to run or are
583 nominated than board vacancies exist.

584 b. Within 90 days after being elected to the board, each

585 newly elected director shall certify in writing to the secretary

586 of the association that he or she has read the association's

587 declarations of covenants and restrictions, articles of

588 incorporation, bvlaws, and current written policies; that he or
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589 she will work to uphold such documents and policies to the best

590 of his or her ability; and that he or she will faithfully

591| discharge his or her fiduciary responsibility to the

592 association's members. In lieu of this written certification,

593 the newly elected director may submit a certificate of

594 satisfactory completion of the educational curriculum

595 administered by a division—-approved condominium education

596 provider. Failure to timely file the written certification or

597 educational certificate automatically disgualifies the director

598 from service on the board. The secretary shall cause the

599 assocliation to retain a director's written certification or

600 educatiocnal certificate for inspection by the members for 5

601 yvears after a director's election. Failure to have such written

602 certification or educational certificate on file does not affect

603 the validity of any appropriate action.

604 4. Any approval by unit owners called for by this chapter
605| or the applicable declaration or bylaws, including, but not

606 limited to, the approval requirement in s. 718.111(8), shall be
607| made at a duly noticed meeting of unit owners and shall be

608 subject to all requirements of this chapter or the applicable
609| condominium documents relating to unit owner decisionmaking,
610 except that unit owners may take action by written agreement,
611| without meetings, on matters for which action by written

612 agreement without meetings is expressly allowed by the

613 applicable bylaws or declaration or any statute that provides
614 for such action.

615 5. Unit owners may wailve notice of specific meetings if

616| allowed by the applicable bylaws or declaration or any statute.
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617 If authorized by the bylaws, notice of meetings of the board of
618| administration, unit owner meetings, except unit owner meetings
619| called to recall board members under paragraph (j), and

620| committee meetings may be given by electronic transmission to
621| unit owners who consent to receive notice by electronic

622| transmission.

623 6. Unit owners shall have the right to participate in
624| meetings of unit owners with reference to all designated agenda
625| items. However, the association may adopt reasonable rules

626| governing the frequency, duration, and manner of unit owner

627| participation.

628 7. Any unit owner may tape record or videotape a meeting
629 of the unit owners subject to reasonable rules adopted by the
©30| division.

631 8. Unless otherwise provided in the bylaws, any vacancy
632| occurring on the board before the expiration of a term may be
633| filled by the affirmative vote of the majority of the remaining
634| directors, even if the remaining directors constitute less than
635| a quorum, or by the sole remaining director. In the alternative,
636| a board may hold an election to fill the wvacancy, in which case
637! the election procedures must conform to the requirements of sub-

638 subparagraph subperagreph 3.a. unless the association governs 10

639| wunits or fewer Zess and has opted out of the statutory election
640| process, in which case the bylaws of the association control.
641| Unless otherwise provided in the bylaws, a board member

642| appointed or elected under this section shall £fill the vacancy
643| for the unexpired term of the seat being filled. Filling

644| wvacancies created by recall is governed by paragraph (j) and
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645| rules adopted by the division.
646
647| Notwithstanding subparagraph subparagraphs (b)2. and sub-

648 subparagraph (d)3.a., an association of 10 or fewer units may,

649 by the affirmative vote of a majority of the total voting

650| interests, provide for different voting and election procedures
651 in its bylaws, which vote may be by a proxy specifically

©52| delineating the different voting and election procedures. The
653| different voting and election procedures may provide for

654| elections to be conducted by limited or general proxy.

655 (1) Certificate of compliance.—There shall be a provision
656| that a certificate of compliance from a licensed electrical

657 contractor or electrician may be accepted by the association’s
658 board as evidence of compliance bf the condominium units with
659| the applicable fire and life safety code. Notwithstanding the
660! provisions of chapter 633 or of any other code, statute,

661 ordinance, administrative rule, or regulation, or any

662 interpretation of the foregoing, an association, condominium, or
663| unit owner is not obligated to retrofit the common elements or
664| units of a residential condominium with a fire sprinkler system
665! or other engineered lifesafety system in a building that has

666| Dbeen certified for occupancy by the applicable governmental

667 entity, if the unit owners have voted to forego such

668 retrofitting and engineered lifesafety system by the affirmative

669 vote of two-thirds of all voting interests in the affected

670 condominium. Heowever,—a condemrum——asseeratieon ey frot—vote—to

671 <Fferegeo—theretrofittingwithafire——sprinkler—system—of—common

672 FFeFS— & h.:.gh rise buildiu\j. o PEEPosSes of—this oubSC\,tiuﬂ,
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673| the—termthighrise—building" means—abuitding—that—is—greatesr
674
675
676
677
678| ZTobby—statewett—or—emtryway+- In no event shall the local

679 authority having jurisdiction require completion of retrofitting

680 of-common—areas with a sprinkler system or other engineered

681 lifesafety system before the end of 2019 2634.

682 1. A vote to forego retrofitting may be obtained by

683 limited proxy or by a ballot personally cast at a duly called
684| membership meeting, or by execution of a written consent by the
685| member, and shall be effective upon the recording of a

686| certificate attesting to such vote in the public records of the
687 county where the condominium is located. The association shall
688 mail, hand deliver, or electronically transmit to each unit

689| owner written notice at least 14 days prior to such membership
690| meeting in which the vote to forego retrofitting of the required
691 fire sprinkler system is to take place. Within 30 days after the
692| association's opt-out vote, notice of the results of the opt-out
693 vote shall be mailed, hand delivered, or electronically

694 transmitted to all unit owners. Evidence of compliance with this
695 30-day notice shall be made by an affidavit executed by the

696| person providing the notice and filed among the official records
697| of the association. After such notice is provided to each owner,
698| a copy of such notice shall be provided by the current owner to
699 a new owner prior to closing and shall be provided by a unit

700l owner to a renter prior to signing a lease.
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701 2. A vote to forego retrofitting may be obtained at a

702 special meeting of the unit owners called by a petition of least

703 25 percent of the voting interests, once every 3 years. Notice

704 shall be provided as required for any regularly called meeting

705 of the unit owners, and the notice shall state the purpose of

706] the meeting. Electronic transmission may not be used as a method

707 of giving notice of a meeting called in wheole or in part for

708 this purpose.

709 3.2+ As part of the information collected annually from
710 condominiums, the division shall require condominium

711} associations to report the membership vote and recording of a
712 certificate under this subsection and, if retrofitting has been
713 undertaken, the per-unit cost of such work. The division shall
714| annually report to the Division of State Fire Marshal of the
715| Department of Financial Services the number of condominiums that
716 have elected to forego retrofitting.

717 (n) Director or officer delinquencies.—A director or

718| officer more than 90 days delinquent in the payment of any fee,
719 fine, or regular or special assessments shall be deemed to have
720] abandoned the office, creating a wvacancy in the office to be
721 filled according to law.

722 Section 6. Paragraph (d) of subsection (1) of section

723 718.115, Florida Statutes, is amended to read:

724 718.115 Common expenses and common surplus.—
725 (1)
726 (d) If the association is authorized pursuant to se

727 previded—in the declaration to enter into a bulk contract for

728 communications services as defined in chapter 202, information
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729 services, or Internet services, the costs charged for such

730|  serxrvicess
731
732| ecomtract shall be deemed a common expense. If the declaration

733 does not authorize the association to enter into a bulk contract

734 for previde—for the cost of communications serxvices as defined

735 in chapter 202, information services, or Internet services =&

736| master—antennma—television—system—or—duly—franchised—eable

737 PR ' . ' ot 3 P RO NP
L e S R VA e J W B [ JL el E Y Sl B W) Vi LA LIITC O LIS (=9

1.1 = 4=
L% NP S ) N WO W N N WP E o B WP ) [= =) [=3 LA 135888y )

738 expense, the board may enter into such a contract for such

739 services.7—and The cost of the services under a bulk contract

740| wserviee will be a common expense but allocated on a per-unit

741! Dbasis rather than a percentage basis if the declaration provides
742 for other than an equal sharing of common expenses, and any

743 contract entered into before July 1, 1998, in which the cost of
744| the service is not equally divided among all unit owners, may be
745| changed by vote of a majority of the voting interests present at
746| a regular or special meeting of the association, to allocate the
747 cost equally among all units. The contract shall be for a term
748 of not less than 2 years. '

749 1. Any contract made by the board after the effective date

750 hereof for communications services as defined in chapter 202,

751 information services, or Internet services a—commumity—amtenns

752 systemor—duty franchised——ecable—television—serviece may be

753 canceled by a majority of the voting interests present at the

754 next regular or special meeting of the association. Any member

755 may make a motion to cancel the said contract, but if no motion

756 1is made or if such motion fails to obtain the required majority
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757| at the next regular or special meeting, whichever occurs +=s
758 sooner, following the making of the contract, then such contract
759 shall be deemed ratified for the term therein expressed. Any

760 contract made by the association prior to assumption of control

761 of the association by unit owners other than the developer may

762 be canceled within 120 days after unit owners other than the

763 developer elect a majority of the board of directors consistent

764| with the provisions of s. 718.302(1).

765 2. Any such contract shall provide, and shall be deemed to
766 provide if not expressly set forth, that any hearing-impaired or
767 legally blind unit owner who does not occupy the unit with a

768 non-hearing-impaired or sighted person, or any unit owner

769 receiving supplemental security income under Title XVI of the
770 Social Security Act or food stamps as administered by the

771 Department of Children and Family Services pursuant to s.

772 414.31, may discontinue the cable or video service without

773 incurring disconnect fees, penalties, or subsequent service

774 charges, and, as to such units, the owners shall not be required
775| to pay any common expenses charge related to such service. If
776| less than all members of an association share the expenses of

777 cable or video service feltewvister, the expense shall be shared

778 equally by all participating unit owners. The association may
779| use the provisions of s. 718.116 to enforce payment of the

780| shares of such costs by the unit owners receiving cable or video
781 service terevision.

782 Section 7. Subsection (1) of section 718.301, Florida

783 Statutes, 1s amended to read:

784 718.301 Transfer of association control; claims of defect
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785! by association.—

786 (1) When unit owners other than the developer own 15

787| percent or more of the units in a condominium that will be

788| operated ultimately by an association, the unit owners other

789| than the developer shall be entitled to elect no less than one-
790| third of the members of the board of administration of the

791 assoclation. Unit owners other than the developer are entitled
792| to elect not less than a majority of the members of the board of
793| administration of an association:

794 (a) Three years after 50 percent of the units that will be
795| operated ultimately by the association have been conveyed to

796| purchasers;

797 (b) Three months after 90 percent of the units that will
798| be operated ultimately by the association have been conveyed to
799! purchasers;

800 (c) When all the units that will be operated ultimately by
801 the association have been completed, socme of them have been

802| conveyed to purchasers, and none of the others are being offered
803 for sale by the develcper in the ordinary course of business;
804 (d) When some of the units have been conveyed to

805| purchasers and none of the others are being constructed ox

806| offered for sale by the developer in the ordinary course of

807| Dbusiness;

808 (e) When the developer files a petition seeking protection
809| in bankruptcy:;

810 (f) When a receiver for the developer is appointed by a
811 circuit court and is not discharged within 30 days after such

812 appointment, unless the court determines within 30 days after
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813 appointment of the receiver that transfer of control would be

814 detrimental to the association or its members; or

815 (g) Seven years after recordation of the declaration of
816 condominium; or, in the case of an association which may

817| ultimately operate more than one condominium, 7 years after
818| recordation of the declaration for the first condominium it
819 operates; or, in the case of an association operating a phase
820| condominium created pursuant to s. 718.403, 7 years after

821| recordation of the declaration creating the initial phase,
822 '
823| whichever occurs first. The developer is entitled to elect at
824 least one member of the bocard of administration of an

825 association as long as the developer holds for sale in the

826| ordinary course of business at least 5 percent, in condominiums
827 with fewer than 500 units, and 2 percent, in condominiums with
828| more than 500 units, of the units in a condominium cperated by
829! the association. Following the time the developer relinquishes
830 control of the association, the developer may exercise the right
831l] to vote any developer-owned units in the same manner as any

832 other unit owner except for purposes of reacquiring control of
833 the association or selecting the majority members of the board
834 of administratiocn.

835 Section 8. Part VII of chapter 718, Florida Statutes,

836| consisting of sections 718.701, 718.702, 718.703, 718.704,

837 718.705, 718.706, 718.707, and 718.708, i1s created to read:

838 PART VITI

839 DISTRESSED CONDOMINIUM RELIEF

840 718.701 Short title.—This part may be cited as the
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841 "Distressed Condominium Relief Act.”
842 718.702 Legislative intent.—
843 (1) The Legislature acknowledges the massive downturn in

844 the condominium market which has transpired throughout the state

845 and the impact of such downturn on developers, lenders, unit

846 owners, and condominium associations. Numerous condominium

847 proijects have either failed or are in the process of failing,

848 whereby the condominium has a small percentage of third-party

849 unit owners as compared to the unsold inventory of units. As a

850 result of the inability to find purchasers for this inventory of

851 units, which results in part from the devaluing of real estate

852 in this state, developers are unable to satisfy the requirements

853 of their lenders, leading to defaults on mortgages.

854 Consequently, lenders are faced with the task of finding a

855 solution to the problem in order to be paid for their

856 investments.

857 (2) The lLegislature recognizes that all of the factors

858 listed in this section lead to condominiums becoming distressed,

859 resulting in detriment to the unit owners and the condominium

860 association on account of the resulting shortage of assessment

861| moneys available to support the financial requirements for

862| proper maintenance of the condominium. Such shortage and the

863 resulting lack of proper maintenance further erode property

864 values. The Legislature finds that individuals and entities

865 within Florida and in other states have expressed interest in

866 purchasing unsold inventory in one or more condominium projects,

867 but are reticent to do so because of accompanying liabilities

868 inherited from the original developer, which are by definition
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869 imputed to the successor purchaser, including a foreclosing

870| mortgagee. This results in the potential purchaser having

871 unknown and unguantifiable risks, and potential successor

872 purchasers are unwilling to accept such risks. The result is

873 that condominium projects stagnate, leaving all parties involved

874| at an impasse without the ability to find a solution.

875 (3) The Legislature finds and declares that it is the

876] public policy of this state to protect the interests of

877 developers, lenders, unit owners, and condominium associations

878| with regard to distressed condominiums, and that there is a need

879 for relief from certain provisions of the Florida Condominium

880| Act geared toward enabling economic opportunities within these

881| condominiums for successor purchasers, including foreclosing

882| mortgagees. Such relief would benefit existing unit owners and

883 condominium associations. The Legislature further finds and

884 declares that this situation cannot be open-ended without

885| potentially prejudicing the rights of unit owners and

886 condominium associations, and thereby declares that the

887| provisions of this part shall be used by purchasers of

888 condominium inventory for a specific and defined period.

889 718.703 Definitions.—As used in this part, the term:
890 (1) "Bulk assignee" means a person who:
891 {a) Acguires more than seven condominium parcels as set

892 forth in s. 718.707; and

893 (b) Receives an assignment of some or all of the rights of

894 the developer as are set forth in the declaration of condominium

895 or in this chapter by a written instrument recorded as an

896| exhibit to the deed or as a separate instrument in the public
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897 records of the county in which the condominium is located.

898 {(2) "Bulk buyer" means a person who acquires more than

8991 seven condominium parcels as set forth in s. 718.707 but who

900 does not receive an assignment of any developer rights other

901 than the right to conduct sales, leasing, and marketing

902 activities within the condominium.

903 718.704 Assignment of developer rights to and assumption

3504 of developer rights by bulk assignee; bulk buyer.—

905 (1) A bulk assignee shall be deemed to have assumed and is

906 liable for all duties and responsibilities of the developer

807 under the declaration and this chapter, except:

908 (a) Warranties of the developer under s. 718.203(1) or s.

909 718.618, except for design, construction, development, or repailr

910! work performed by or on behalf of such bulk assignee.

211 (b) The obligation to:

212 1. Fund converter reserves under s. 718.618 for a unit

913| which was not acquired by the bulk assignee; or

914 2. Provide converter warranties on any portion of the

915 condominium property except as may be expressly provided by the

91¢| Dbulk assignee in the contract for purchase and sale executed

917 withva purchaser and pertaining to any design, construction,

918 development, or repair work performed by or on behalf of the

919| bulk assignee.

920 "{c) The requirement to provide the association with a

921 cumulative audit of the association's finances from the date of

922 formation of the condominium association as required by s.

923 718.301. However, the bulk assignee shall provide an audit for

924 the period for which the bulk assignee elects a majority of the
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825 members of the board of administration.

926 (d) Any liability arising out of or in connection with

927 actions taken by the board of administration or the developer-

928 appointed directors before the bulk assignee elects a majority

929 of the members of the board of administration.

930 (e) Any liability for or arising out of the developer's

231 failure to fund previous assessments or to resolve budgetary

932 deficits in relation to a developer's right to guarantee

933 assessments, except as otherwise provided in subsection (2).

934

935 Further, the bulk assignee is fesponsible for delivering

936 documents and materials in accordance with s. 718.705(3). A bulk

937 assignee may expressly assume some or all of the obligations of

938 the developer described in paragraphs (a)-~(e).

939 (2) A bulk assignee receiving the assignment of the rights

940 of the developer to guarantee the level of assessments and fund

941 budgetary deficits pursuant to s. 718.116 shall be deemed to

942! have assumed and is liable for all obligations of the developer

943 with respect to such guarantee, including any applicable funding

944 of reserves to the extent required by law, for as long as the

945 guarantee remains in effect. A bulk assignee not receiving an

946 assignment of the right of the developer to guarantee the level

947 of assessments and fund budgetary deficits pursuant to s.

948 718.116 or a bulk buyer is not deemed to have assumed and is not

949 liable for the obligations of the developer with respect to such

950| guarantee, but is responsible for pavyment of assessments in the

951 same manner as all other owners of condominium parcels.
952 (3) A bulk buvyer is liable for the duties and
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953 responsibilities of the developer under the declaration and this

954 chapter only to the extent provided in this part, together with

955 any other duties or responsibilities of the developer expressly

956 assumed in writing by the bulk buyer.

957 (4) An acquirer of condominium parcels is not considered a

958 bulk assignee or a bulk buyer if the transfer to such acquirer

959 was made with the intent to hinder, delay, or defraud any

860 purchaser, unit owner, or the association, or if the acquirer is

961 a person who would constitute an insider under s. 726.102(7).

962 (5) An assignment of developer rights to a bulk assignee

963| may be made by the developer, a previous bulk assignee, or a

964 court of competent jurisdiction acting on behalf of the

965 developer or the previous bulk assignee. At any particular time,

966| there may be no more than one bulk assignee within a

867 condominium, but there may be more than one bulk buyer. If more

968 than one acquirer of condominium parcels receives an assignment

869 of developer rights from the same person, the bulk assignee is

970 the acquirer whose instrument of assignment is recorded first in

971 applicable public records.

972 718.705 Board of administration; transfer of control.—

973 (1) For purposes of determining the timing for transfer of

974 control of the board of administration of the association to

975 unit owners other than the developer under s. 718.301(1) (a) or

976 (b), if a bulk assignee is entitled to elect a maijority of the

977| members of the board, a condominium parcel acguired by the bulk

978 assignee shall not be deemed to be conveyed to a purchaser, or

879 to be owned by an owner other than the developer, until such

980 condominium parcel is conveyed to an owner who is not a bulk

Page 35 of 41

CODING: Words stricken are deletions; words underlined are additions.
hb0561-00



FLORTIDA H O U S E O F REPRESENTATIVES

HB 561 2010

881 assignee.
982 (2) Unless control of the board of administration of the

983 association has already been relinquished pursuant to s.

984 718.301(1), the bulk assignee is obligated to relingquish control

985| of the association in accordance with s. 718.301 and this part.

986 (3) When a bulk assignee relinguishes control of the board

987 of administration as set forth in s. 718.301, the bulk assignee
988 shall deliver all of those items required by s. 718.301(4).

989| However, the bulk assignee is not required to deliver items and

990 documents not in the possession of the bulk assignee during the

891| period during which the bulk assignee was the owner of

992 condominium parcels. In conjunction with the acquisition of

293 condominium parcels, a bulk assignee shall undertake a good

994 faith effort to obtain the documents and materials required to

995 be provided to the association pursuant to s. 718.301(4). To the

996 extent the bulk assignee is not able to obtain all of such

997 documents and materials, the bulk assignee shall certify in

298 writing to the association the names or descriptions of the

999 documents and materials that were not obtainable by the bulk

1000 assignee. Delivery of the certificate relieves the bulk assignee

1001 of responsibility for the delivery of the documents and

1002| materials referenced in the certificate as otherwise required

1003| under ss. 718.112 and 718.301 and this part. The responsibility

1004 of the bulk assignee for the audit required by s. 718.301(4)

1005 shall commence as of the date on which the bulk assignee elected

1006 a majority of the members of the board of administration.

1007 (4) If a conflict arises between the provisions or

1008| application of this section and s. 718.301, this section shall
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1009| prevail.
1010 (5) Failure of a bulk assignee or bulk buyer to comply

1011| with all the requirements contained in this part shall result in

1012 the loss of any and all protections or exemptions provided under

1013 this part.
1014 718.706 Specific provisions pertaining to offering of

1015 units by a bulk assignee or bulk buyer.—

1016 (1) Before offering any units for sale or for lease for a

1017 term exceeding 5 vears, a bulk assignee or bulk buver must file

1018 the following documents with the division and provide such

1019| documents to a prospective purchaser:

1020 (a) An updated prospectus or offering circular, or a

1021 supplement to the prospectus or offering circular, filed by the

1022 creating developer prepared in accordance with s. 718.504, which

1023 shall include the form of contract for purchase and sale in

1024 compliance with s. 718.503(2).

1025 (b) An updated Fregquently Asked Questions and Answers
1026 sheet.

1027 {(c) The executed escrow agreement if required under s.
1028 718.202. _
1029 (d) The financial information required by s. 718.111(13).

1030 However, if a financial information report does not exist for

1031 the fiscal year before acqguisition of title by the bulk assignee

1032 or bulk buyer, or accounting records cannot be obtained in good

1033 faith by the bulk assignee or bulk buyer which would permit

1034 preparation of the required financial information report, the

1035| bulk assignee or bulk buyer .is excused from the requirement of

1036 this paragraph. However, the bulk assignee or bulk buyer must
Page 37 of 41

CODING: Words stricken are deletions; words underlined are additions.
hb0561-00



FLORI DA H O U S E O F REPRESENTATI VES

HB 561 2010

1037 include in the purchase contract the following statement in

1038 conspicuous type:

1039

1040 THE FINANCIAL INFORMATION REPORT REQUIRED UNDER

1041 SECTION 718.111(13), FLORIDA STATUTES, FOR THE

1042 IMMEDIATELY PRECEDING FISCAL YEAR OF THE ASSOCIATION

1043 IS NOT AVAILABLE OR CANNOT BE CREATED BY THE SELLER AS
1044 A RESULT OF INSUFFICIENT ACCOUNTING RECORDS OF THE

1045 ASSOCIATION.

1046

1047 (2) Before offering any units for sale or for lease for a

1048 term exceeding 5 vears, a bulk assignee must file with the

1049| division and provide to a prospective purchaser a disclosure

1050 statement that must include, but is not limited to:

1051 (a) A description to the purchaser of any rights of the

1052 developer which have been assigned to the bulk assignee.

1053 (b) The following statement in conspicuous type:

1054

1055 SELLER IS NOT OBLIGATED FOR ANY WARRANTIES OF THE
1056 DEVELOPER UNDER SECTION 718.203(1) OR SECTION 718.618,

1057 FLORIDA STATUTES, AS APPLICABLE, EXCEPT FOR DESIGN,

1058 CONSTRUCTION, DEVELOPMENT, OR REPATIR WORK PERFORMED BY
1059 OR ON BEHALEF OF SELLER.

1060

1061 (c) TIf the condominium is a conversion subiject to part VI,

1062 the following statement in conspicuous type:

1063

1004 SELLER HAS NO OBLIGATION TO FUND CONVERTER
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1065 RESERVES OR TO PROVIDE CONVERTER WARRANTIES UNDER
1066 SECTION 718.618, FLORIDA STATUTES, ON ANY PORTION OF
1067 THE CONDOMINIUM PROPERTY EXCEPT AS MAY BE EXPRESSLY
1068 REQUIRED OF THE SELLER IN THE CONTRACT FOR PURCHASE
1069 AND SALE EXECUTED BY THE SELLER AND THE PREVIQUS
1070 DEVELOPER AND PERTAINING TO ANY DESIGN, CONSTRUCTION,
1071 DEVELOPMENT, OR REPAIR WORK PERFORMED BY OR ON BEHALF
1072 OF THE SELLER.
1073
1074 (3) In addition to the requirements set forth in

1075 subsection (1), a bulk assignee or bulk buyer must comply with

1076 the nondeveloper disclosure regquirements set forth in s.

1077 718.503(2) before offering any units for sale or for lease for a

1078 term exceeding 5 vyears.

1079 (4) A bulk assignee, while in control of the board of

1080 administration of the association, may not authorize, on behalf

1081 of the association:

1082 (a) The waiver of reserves or the reduction of funding of

1083 the reserves in accordance with s. 718.112(2) (f)2., unless

1084 approved by a majority of the voting interests not controlled by

1085 the developer, bulk assignee, or bulk buyer; or

1086 (b) The use of reserve expenditures for other purposes in

1087 accordance with s. 718.112(2) (f)3., unless approved by a

1088| maijority of the voting interests not controlled by the

1089| developer, bulk assignee, or bulk buyer.

1090 (5) A bulk assignee, while in control of the board of

1091 administration of the association, must comply with the

1092 requirements imposed upon developers to transfer control of the
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1093 association to the unit owners in accordance with s. 718.301.

1094 (6) A bulk assignee or bulk buyver must comply with all the

1095 requirements of s. 718.302 regarding any contracts entered into

1096 by the association during the period the bulk assignee or bulk

1097| buyer maintains control of the board of administration. Unit

1098 owners shall be afforded all the protections contained in s.

1089 718.302 regarding agreements entered into by the association

1100| before unit owners other than the developer, bulk assignee, or

1101| bulk buyer elected a majority of the board of administration.

1102 (7) A bulk buver must comply with the reguirements

1103| contained in the declaration regarding any transfer of a unit,

1104 including sales, leases, and subleases. A bulk buyer is not

1105| entitled to any exemptions afforded a developer or successor

1106 developer under this chapter regarding any transfer of a unit,

1107 including sales, leases, or subleases.

1108 718.707 Time limitation for classification as bulk

1109 assignee or bulk buyer.—A person acqguiring condominium parcels

1110 may not be classified as a bulk assignee or bulk buver unless

1111 the condominium parcels were acquired before July 1, 2011. The

1112 date of such acquisition shall be determined by the date of

1113 recording of a deed or other instrument of convevance for such

1114 parcels in the public records of the county in which the

1115 condominium is located or by the date of issuance of a

1116 certificate of title in a foreclosure proceeding with respect to

1117 such condominium parcels.

1118 718.708 Liability of developers and others.—An assignment

1119| of developer rights to a bulk assignee or bulk buyer does not

1120 release the developer from any liabilities under the declaration
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1121 or this chapter. This part does not limit the liability of the

1122| developer for claims brought by unit owners, bulk assignees, or

1123} bulk buyers for violations of this chapter by the developer,

1124 unless specifically excluded in this part. Nothing contained

1125| within this part waives, releases, compromises, or limits the

1126 liability of contractors, subcontractors, materialmen,

1127! manufacturers, architects, engineers, or any participant in the

1128 design or construction of a condominium for any claim brought by

1129| an association, unit owners, bulk assignees, or bulk buvers

1130| arising from the design of the condominium, construction

1131 defects, misrepresentations associated with condominium

1132| property, or violations of this chapter, unless specifically

1133 excluded in this part.

1134 Section 9. Subsection (2) of section 553.509, Florida

1135 Statutes, is repealed.

1136 Section 10. This act shall take effect upon becoming a
1137 law.

Page 41 of 41

CODING: Words stricken are deletions; words underlined are additions.
hb0561-00



O ~J o o~ w N

10
11
12

COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 561 (2010)

Amendment No. 1

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED __(Y/N)
ADOPTED W/0O OBJECTION __ (Y/N)
FAILED TO ADOPT _(Y/N)
WITHDRAWN _(y/Ny
OTHER

Council/Committee hearing bill: Civil Justice & Courts Policy

Committee

Representative(s) Bogdanoff offered the following:

Amendment
Remove lines 144-148 and insert:

(13) A condominium that is less than three stories in

height and has an exterior means of egress corridor is exempt

from installing a manual fire alarm system as required in s. 9.

6

of the most recent edition of the Life Safety Code adopted in

the Florida Fire Prevention Code, or as same may be amended or

renumbered.
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Amendment No. 2

COUNCIL/COMMITTEE ACTION

ADOPTED

ADOPTED AS AMENDED
ADOPTED W/O OBJECTION
FATILED TO ADOPT
WITHDRAWN

OTHER

(Y/N)
(Y/N)
(Y/N)
(Y/N)
(Y/N)

COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 561 (2010)

Committee

Amendment

governing documents

HB 0561 am02 Bogdanoff.docx

otherwise permitted by the bylaws.

Council/Committee hearing bill: Civil

Remove line 452 and insert:
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Representative(s) Bogdanoff cffered the following:

In the event that the bylaws
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 561 (2010)
Amendment No. 3

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED __(Y/N)
ADOPTED W/O OBJECTION S 72
FAILED TO ADOPT _(Y/Ny
WITHDRAWN __(Y/N)
OTHER

Council/Committee hearing bill: Civil Justice & Courts Policy
Committee

Representative(s) Bogdanoff offered the following:

Amendment
Remove line 598 and insert:

from service on the board. Notwithstanding the foregoing, a

director shall not be automatically removed from the board if

the director’s failure to provide the completed education

certificate results from a failure of the education provider to

timely provide it. The secretary shall cause the

Page 1 of 1

HB 0561 am03 Bogdanoff.docx




o ~N oy O w N

10
11
12
13
14
15
16
17
18
19

COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 5061 (2010)
Amendment No. 4

COUNCIL/COMMITTEE ACTION

ADOPTED _ (Y/N)
ADOPTED AS AMENDED __(Y/N)
ADOPTED W/O OBJECTION _(Y/N)
FAILED TO ADOPT _ (Y/N)
WITHDRAWN _(Y/N)
OTHER

Council/Committee hearing bill: Civil Justice & Courts Policy
Committee

Representative(s) Bogdanoff offered the following:

Amendment
Remove lines 680-703 and insert:

of—common—areas with a sprinkler system or any other form of

engineered lifesafety system before the end of 2019 2644.

1. A vote to forego retrofitting may be obtained by
limited proxy or by a ballot personally cast at a duly called
mempbership meeting, or by execution of a written consent by the
member, and shall be effective upon the recording of a
certificate attesting to such vote in the public records of the
county where the condominium is located. The association shall

maily or hand deliver;—er—eltectroniealtytransmit to each unit

owner written notice at least 14 days prior to such membership
meeting in which the vote to forego retrofitting of the required

fire sprinkler system or any other form of engineered lifesafety

system is to take place. Within 30 days after the association's
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 561 (2010)

Amendment No. 4
opt-out vote, notice of the results of the opt-out vote shall be

mailedy or hand deliveredy—er—elecectronieatty—transmitted to all

unit owners. Evidence of compliance with this 30-day notice
shall be made by an affidavit executed by the person providing
the notice and filed among the official records of the
association. After such notice is provided to each owner, a copy
of such notice shall be provided by the current owner to a new
owner prior to closing and shall be provided by a unit owner to
a renter prior to signing a lease.

2. If there has been a previous vote approving the

association to forego retrofitting, a vote to require

retrofitting may be obtained at a special meeting of the unit

owners called by a petition of least 10 percent of the voting

interests. Such a vote may only be called for once every 3

years. Notice
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 561 (2010)
Amendment No. 5

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)

ADOPTED AS AMENDED . (Y/N)

ADOPTED W/0O OBJECTION . (Y/N)

FAILED TO ADOPT __ (Y/N)

WITHDRAWN . (Y/N)

OTHER _

Council/Committee hearing bill: Civil Justice & Courts Policy
Committee

Representative (s) Bogdanoff offered the following:

Amendment (with title amendment)

Between lines 119-120, insert:

Section 1. Subsection (5) of section 719.1055, Florida
Statutes, is amended to read:

719.1055 Amendment of cooperative documents; alteration and
acquisition of property.--

(5) There shall be a provision that a certificate of

compliance from a licensed electrical contractor or electrician

may be accepted by the association's board as evidence of

compliance of the cooperative units with the applicable fire and

life safety code. Notwithstanding the provisions of chapter 633

or of any other code, statute, ordinance, administrative rule,
or regulation, or any interpretation of the foregoing, a
cooperative or unit owner is not obligated to retrofit the

common elements, common areas, association-owned property, or
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Amendment No.
units of a residential cooperative with a fire sprinkler system

governmental entity,

5

that has been certified for occupancy by the

such retrofitting and engineered life safety

affirmative vote of two-thirds of all voting

if the unit owners have

COUNCIL/COMMITTEE AMENDMENT

Bill No. HB 561 (2010)

or any other form of engineered life safety system in a building

applicable
voted to forego
system by the

interests in the

affected cooperative. Hewev

HB 0561

member,

membership meeting,

event shall the local authority

having jurisdiction require completion of retrofitting ef—commen
areas with a sprinkler system or other form of engineered
lifesafety system before the end of 2019 20634.

(a)
limited proxy or by a ballot personally cast at a duly called

A vote to forego retrofitting may be obtained by

or by execution of a written consent by the

and shall be effective upon the recording of a

am05

certificate attesting to such vote in the public records of the

county where the cooperative is located. The association shall

(118

maily or hand deliver;—exr—etee

ronteatv—transmiE to each unit

owner written notice at least 14 days prior to such membership
meeting in which the vote to forego retrofitting of the required

fire sprinkler system or any other form of engineered lifesafety

Bogdanoff.docx
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 561 (2010)

Amendment No. 5
system is to take place. Within 30 days after the association's

opt-out vote, notice of the results of the opt-out vote shall be

maileds or hand delivered;—er—eleectronicallytransmitted to all
unit owners. Evidence of compliance with this 30-day notice
shall be made by an affidavit executed by the person providing
the notice and filed among the official records of the
association. After such notice is provided to each owner, a copy
of such notice shall be provided by the current owner to a new
owner prior to closing and shall be provided by a unit owner to
a renter prior to signing a lease.

(b) If there has been a previous vote approving the

association to forego retrofitting, a vote to require

retrofitting may be obtained at a special meeting of the unit

owners called by a petition of least 10 percent of the voting

interests. Such a vote may only be called for once every 3

years. Notice shall be provided as required for any regularly

called meeting of the unit owners, and the notice shall state

the purpose of the meeting. Electronic transmission may not be

used as a method of giving notice of a meeting called in whole

or in part for this purpose.

(c)+4b+ As part of the information collected annually from
cooperatives, the division shall require associations to report
the membership vote and recording of a certificate under this
subsection and, if retrofitting has been undertaken, the per-
unit cost of such work. The division shall annually report to
the Division of State Fire Marshal of the Department of

Financial Services the number of cooperatives that have elected

to forego retrofitting.
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 561 (2010)
Amendment No. 5

TITLE AMENDMENT

Remove line 2 and insert:
An act relating to community associations; amending s. 719.1055,
F.S.; deleting a provision prohibiting an association from
foregoing the retrofitting with a fire sprinkler system of
common areas in a high-rise building; prohibiting local
authorities having jurisdiction from requiring retrofitting with
a sprinkler system or other engineered lifesafety system before
a specified date; providing requirements for a special meeting
of unit owners that may be called every 3 years in order to vote
to require retrofitting of the sprinkler system or other
engineered lifesafety system; providing meeting notice

requirements; creating s. 627.714,
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COUNCIL/COMMITTEE AMENDMENT
Bill No. HB 561 (2010)
Amendment No. ©

COUNCIL/COMMITTEE ACTION

ADOPTED __ (Y/N)
ADOPTED AS AMENDED _(Y/N)
ADOPTED W/0 OBJECTION __(Y/N)
FAILED TO ADOPT __(Y/N)
WITHDRAWN __(y/N)
OTHER

Council/Committee hearing bill: Civil Justice & Courts Policy

Committee

Representative (s) Bogdanoff offered the following:

Amendment
Remove lines 663-665 and insert:
unit owner is not obligated to retrofit the common elements,

common areas, association-owned property, or units of a

residential condominium with a fire sprinkler system or any
other form of engineered lifesafety system in a building that

has

Page 1 of 1

HB 0561 am06 Bogdanoff.docx




Florida Supreme Court
Administrative Order
AOSCO09-54 - Staff Analysis



HOUSE OF REPRESENTATIVES STAFF ANALYSIS

SUMMARY ANALYSIS

Supreme Court Administrative Order AOSC09-54 requires the chief judges of the 20 circuits to enter local

administrative orders that will require private mediation of mortgage foreclosure cases. Highlights of the order
are:

e All mortgage foreclosure actions involving homestead residential property are referred to mediation,
which must be completed prior to final court action. The program is optional to borrowers, mandatory
for lenders.

e A lender must pay an initial fee of up to $400 to a private provider. That fee covers case management
services and financial counseling to be provided to the borrower. If the case goes to mediation, the

lender must pay an additional mediation fee of up to $350. Borrowers are not required to advance any
fees to participate.

e The lender and borrower must exchange information prior to the mediation.

¢ The lender may have a representative appear at the mediation by phone, but the lender’s counsel must
appear in person at any mediation. A mediator program manager (an employee of the private firm
other than the assigned mediator) must start the mediation by determining whether the lender
representative has full authority to settle. If this person (not a judicial officer) determines that the lender
representative does not have full authority, the mediation is cancelled and the matter referred to the trial
court. The court may impose sanctions, including dismissal of the case, for failure to appear.

¢ Mediators must have special training in foreclosure mediation.
* Numerous forms are created.

This administrative order does not appear to have a fiscal impact on state or local governments. This
administrative order may have a substantial negative fiscal impact on mortgage lenders and servicers.

-,

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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HOUSE PRINCIPLES

Members are encouraged to evaluate proposed legislation in light of the following guiding principles of the
House of Representatives

Balance the state budget.

Create a legal and regulatory environment that fosters economic growth and job creation.
Lower the tax burden on families and businesses.

Reverse or restrain the growth of government.

Promote public safety.

Promote educational accountability, excellence, and choice.

Foster respect for the family and for innocent human life.

Protect Florida’s natural beauty.

FULL ANALYSIS
I. SUBSTANTIVE ANALYSIS

EFFECT OF PROPOSED CHANGES:

In 2009, there were 2,824,674 U.S. properties in some stage of foreclosure. 2.21 percent of all U.S.
housing units (one in 45) received at least one foreclosure filing during the year, up from 1.84 percent
in 2008, 1.03 percent in 2007 and 0.58 percent in 2006. “As bad as the 2009 numbers are, they
probably would have been worse if not for legislative and industry-related delays in processing
delinquent loans,” said James J. Saccacio, chief executive officer of RealtyTrac, a leader in foreclosure
information. “After peaking in July with over 361,000 homes receiving a foreclosure notice, we saw four
straight monthly decreases driven primarily by short-term factors: trial loan modifications, state
legislation extending the foreclosure process and an overwhelming volume of inventory clogging the
foreclosure pipeline.’

For 2009, more than 10 percent of Nevada housing units received at least one foreclosure filing in
2009, giving it the nation’s highest state foreclosure rate for the third consecutive year. Arizona
registered the nation’s second highest state foreclosure rate in 2009, with more than 6 percent of its
housing units receiving at least one foreclosure filing during the year, and Florida registered the
nation’s third highest foreclosure rate, with 5.93 percent of its housing units receiving at least one
foreclosure filing during the year. Other states with 2009 foreclosure rates ranking among the nation’s
10 highest were California (4.75 percent), Utah (2.93 percent), ldaho (2.72 percent), Georgia (2.68
percent), Michigan (2.61 percent), lliinois (2.50 percent), and Colorado (2.37 percent).

Four states accounted for more than 50 percent of the nation’s 2009 total foreclosure filings, with more
than 1.4 million properties receiving a foreclosure filing in California, Florida, Arizona and lllinois
combined. A total of 632,573 California properties received a foreclosure filing in 2009, the nation’s
largest state foreclosure activity total and an increase of nearly 21 percent from 2008. Florida posted
the nation’s second largest total, with 516,711 properties receiving a foreclosure filing in 2009 — a 34
percent increase from 2008. The state’s fourth quarter foreclosure activity was down nearly 9 percent
from the previous quarter despite a 4 percent monthly increase in foreclosure activity in December.’

Florida judicial circuits have tried various approaches to manage the large number of cases. In the
12th Circuit, lenders are required to meet with homestead owners to see if the problems can be
resolved. The 16th Circuit has volunteer mediators working at a reduced rate, while the 18th Circuit is
looking at in-house mediation. The 11th Circuit is working on a comprehensive system, getting input

' http://www_realtytrac.com/contentmanagement/pressrelease. aspx?channelid=9&accnt=08&itemid=8333

% 1d.

°1d.
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from Iend4ers, mediators, and attorneys, and the 19th Circuit is looking at setting up a mediation
program.

In October 2008, there were more than 335,000 civil cases pending in Florida’s courts. Of this total,
about 286,000 were real property/mortgage foreclosure cases. It is estimated that, at the current case
disposition rates, it will take almost 18 months for the foreclosure cases currently in the courts to be
disposed of. A conservative estimate of the direct economic impacts of civil case delays are $10.1
billion per year, when you add bp $1.2 billion in additional legal and other case-related expenses; $4.6
billion in lost/foregone mortgage interest on foreclosed properties; and $4.3 billion in declines in
property values due to case delays.’

A trial court may, under current law, refer any case, including a foreclosure case, to mediation®. In
mediation of a foreclosure case, the lender would be required to meet with the borrower to discuss
whether a settlement or mortgage workout could be negotiated. A trial court may, under current court
rules, set a case management conference at which the judge may, among other things, "pursue the
possibilities of settlement" and "determine other matter that may aid in the disposition of the action."”

Effect of Administrative Order

This administrative order requires the chief judges of the 20 judicial circuits to each enter a local
administrative order regarding foreclosure cases. A model administrative order is attached to the order.
The model order sets forth the terms of the program.

Applicability

The program applies to any foreclosure of a mortgage encumbering homesteaded residential property
where the mortgage was subject to federal truth in lending regulations. The federal truth in lending
regulations apply to any person that offers or extends credit when four conditions are met: (i) The credit
is offered or extended to consumers; (ii) the offering or extension of credit is done regularly; (iii) the
credit is subject to a finance charge or is payable by a written agreement in more than 4 installments;
and (iv) the credit is primarily for personal, family, or household purposes.®

Lenders are required to pay for the program and must comply with program requirements as a
condition of the foreclosure. The program is optional to borrowers.

A lender is not required to comply with the program if the lender and borrower previously participated in
a similar program.

Program Providers

The administrative order requires each circuit to select a program provider that is qualified to receive
referrals to mediation, contact borrowers, provide financial counseling, assign mediators, facilitate the
exchange of documents between the parties, schedule mediation conferences within designated time
frames, and develop procedures for verifying compliance with the managed mediation administrative
order.

Mediators .
Mediators are selected by the program provider. To qualify for appointment, a mediator must first be
certified as a circuit civil mediator, and must complete a special course on mortgage mediation.

4 Blankenship, Florida should consider mediation in foreclosures, Florida Bar News, February 1, 2009.

® Pudlow, Business leaders feel the sting of court cuts, Florida Bar News, February 1, 2009. The estimates were
developed by Coral Gables economist Tony Villamil.

® Section 44.102(2)(b), F.S.; F.R.C.P. 1.700-1.730.

"F.R.C.P. 1.200(a).

8 Section 226.1(c) of Regulation Z.
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Process

A lender must contact the program manager upon filing of a foreclosure case and must pay a fee to be
set locally of up to $400. The program manager will then contact the borrower to determine if he or she
is willing to participate in the program. If so, a mediation date is set between 60 and 120 days from the
date that the foreclosure case was filed. The borrower is referred by the program manager to a HUD-
certified foreclosure counselor. The cost for the foreclosure counselor is paid from the initial fee paid
by the lender.

The counselor assists the borrower in collecting financial information necessary to the mediation. The
borrower is required to provide the lender with:

e A detailed financial worksheet (not under oath)®
e Fannie Mae Hardship Form 1021 (under oath)™

e If the borrower intends on asking for a short sale'’: a signed purchase contract for the
homestead residence, the listing agreement, a preliminary HUD-1, and written permission from
the borrower authorizing the plaintiff or any agent of the plaintiff to speak with the real estate
agent about the borrower’s loan.

e If the borrower intends on offering a deed in lieu of foreclosure: a current titie search.
The lender is required to provide the borrower with:

o Documentary evidence the plaintiff is the owner and holder in due course of the note and
mortgage sued upon.

o A history showing the application of all payments by the borrower during the life of the loan.
o A statement of the plaintiff's position on the present net value of the mortgage loan.
o The most current appraisal of the property available to the plaintiff.

At the mediation meeting, the borrower and an attorney for the lender are required to appear in person.
The lender must also have a representative attend the mediation, although that representative may
appear by phone. Before the mediation starts, the mediation manager questions the lender
representative to determine if the lender representative has full authority to settle. The mediation
manager must approve the lender representative before the mediation may go forward.” If the parties
do not settle, the lender representative appearing by phone must file an affidavit certifying that he or
she stayed on the phone during the entire mediation.'

Funding
The lender pays a $400 fee upon the filing of a case. If the case goes to mediation, the lender pays an

additional $350 mediation fee. Borrowers are not required to advance any funds. These fees may be
assessed as costs in the action.

® pages A-30 to A-32

'° pages A-33 to A-37

" A short sale is a negotiated sale to a third party where the lender agrees to accept less than a full payoff in exchange
for a satisfaction or release of the mortgage lien.

'2 At page A-9, the model local administrative order reads: "If the Program Manager determines that the plaintiff's
representative present does not have full authority to settle, the Program Manager shall report that the plaintiff's
representative did not appear on the written roll as a representative with full settlement authority as required by this
Administrative Order."

'3 page A-9, and Exhibit 8.
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Sanctions

If plaintiff's counsel or the plaintiff's representative fails to appear at a mediation, the court may dismiss
the action without prejudice, corder plaintiff's counsel or the plaintiff's representative’s to appear at
mediation, or impose such other sanctions as the court deems appropriate including, but not limited to,
attorney’s fees and costs if the borrower is represented by an attorney. If the borrower or borrower’s
counsel of record fails to appear, the court may impose such other sanctions as the court deems
appropriate, including, but not limited to, attorney’s fees and costs.

The court may not enter a final judgment of foreclosure until all of the requirements of the program are
met. The failure of a party to fully comply with the provisions of this Administrative Order may result in
the imposition of any sanctions available to the court, including dismissal of the cause of action without
further notice.™

Other Administrative Duties

Any lender who has filed 5 or more foreclosures in a circuit must appoint two liaisons, one of whom
must be a lawyer and the other a representative of the entity servicing the plaintiff's mortgages. The
name, phone number (including extension), email, and mailing address of both liaisons must be
provided to the chief judge and the Program Manager, and must be periodically updated. The liaisons
shall be informed of the requirements of this Administrative Order and shall be capable of answering
questions concerning the administrative status of pending cases and the party’s internal procedures
relating to the processing of foreclosure cases, and be readily accessible to discuss administrative and
logistical issues affecting the progress of the plaintiff's cases through the RMFM Program. The liaisons
shall act as the court’s point of contact in the event the plaintiff fails to comply with this Administrative
Order on multiple occasions and there is a need to communicate with the plaintiff concerning
administrative matters of mutual interest.’

B. SECTION DIRECTORY:
n/a
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:
1. Revenues:
Unknown, see Fiscal Comments.
2. Expenditures:
Unknown, see Fiscal Comments.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:
1. Revenues:
None.
2. Expenditures:
None.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
This administrative order requires every lender foreclosing a residential property to initially pay a fee of
up to $400. Should the property go to mediation, the lender will pay an additional fee of up to $350.
" Page A-12
'S pages A-14 to A-15
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Where a mediation is conducted, this administrative order further requires that an attorney representing
the lender appear in person. The cost to lenders of this requirement is unknown and variable, but is
likely significant. The major law firms performing foreclosure work are concentrated in the South
Florida and Tampa Bay urban areas. The cost to such firms to send attorneys to the rural counties
may be substantial. In current practice, foreclosure law firms charge a flat fee per foreclosure case.
Current flat fee arrangements do not contemplate personal appearance at a mediation session. This
administrative order will have a negative fiscal impact on law firms forced to absorb the cost of sending
an attorney, or on lenders who will pay higher fees that cover a personal appearance at a mediation.

After a foreclosure sale, the additional costs and fees initially paid by lenders can be added to the
deficiency judgment entered against the borrowers. In practice, it is highly unlikely that such costs will
be recovered by the lender as deficiency judgments are rarely paid in full.

D. FISCAL COMMENTS:

Last year, the cost to file a foreclosure action was increased from $295 to:

o $395 if the balance owed is less than $50,000;
o $900 if the balance owed is between $50,000 and $250,000: or
o $1900 if the balance owed is in excess of $250,000.

It is unknown how this administrative order would affect state government revenues and expenditures.
It may serve to defer or deter the filing of some foreclosure cases, which would lower filing fee revenue.
However, when the foreclosure filing fee was substantially increased last year (see above), there was
no drop in the rate of foreclosure cases filed. If that trend were to continue, there would be no
decrease in revenues resulting from this increase in fees.

This administrative order may increase the duties of the clerks and court administrative staff related to
ensuring compliance with the requirements for mediation and with hearings on compliance. On the
other hand, if successful this administrative order may resolve cases prior to hearing, which would
lower expenditures. |f successful, this administrative order may lower fee revenue to clerks related to
the fee required for conducting the sale (no impact in counties utilizing an outside provider to conduct
on-line sales).

ill. COMMENTS

A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

The constitutional mandates provision does not apply to court rules or administrative orders enacted
by the judiciary. If it did, this administrative order does not appear to require counties or
municipalities to take an action requiring the expenditure of funds, reduce the authority that counties
or municipalities have to raise revenue in the aggregate, nor reduce the percentage of state tax
shared with counties or municipalities.

2. Other:

Article V, s. 2 of the state constitution provides for adoption of "rules for the practice and procedure
in all courts." This administrative order is not designated by title as a rule of court, but it could be
argued, under the maxim that "form follows function," that this administrative order is in the form of,
and is, in effect, a rule of court subject to review and possible repeal by the legislature. A court rule
may be repealed by general law enacted by a two-thirds vote of the membership of each house.

The courts have often set aside laws passed by the legislature on the ground that such laws were
procedural in nature, and thus violated the court's exclusive rule making authority. Correspondingly,
it could be argued that this administrative order is substantive in nature and thus in the exclusive
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domain of the legislature. Substantive provisions of this order include the setting of fees and the
creation of requirements for foreclosure of a mortgage.

B. RULE-MAKING AUTHORITY:
See discussion below.

C. DRAFTING ISSUES OR OTHER COMMENTS:

This administrative order requires a lender to pay an initial fee of $400. Part of that fee is to cover the
cost of financial counseling provided to the borrower/defendant. If the borrower does not elect to attend
the counseling, the provider is supposed to refund the value of the counseling to the lender.”® The
value of this counseling is not set forth in the administrative order, but was estimated at $125 at the
court's oral argument. The administrative order does not ensure that providers will follow through on
the duty to refund and does indicate the value of the counseling or a means to determine the value of
the counseling. This ambiguity may lead to litigation.

The legislature has authorized the courts to require parties to attend, and pay for, mediation services.
Section 44.102, F.S, provides, in part (emphasis added):

44 102 Court-ordered mediation.--

(1) Court-ordered mediation shall be conducted according to rules of practice and
procedure adopted by the Supreme Court.

(2) A court, under rules adopted by the Supreme Court:

(a) Must, upon request of one party, refer to mediation any filed civil action for monetary
damages, provided the requesting party is willing and able to pay the costs of the
mediation or the costs can be equitably divided between the parties, unless: [exceptions
not applicable, and are deleted for clarity]

(b) May refer to mediation all or any part of a filed civil action for which mediation is not
required under this section.

(4)

(b) Nonvolunteer mediators shall be compensated according to rules adopted by the
Supreme Court. If a mediation program is funded pursuant to s. 44.108, a mediator may
be compensated by the county or by the parties.

It is clear that the authority to set a fee for mediation is created by statute and requires the enactment of
a rule of procedure. it is unclear whether there is authority to impose a mediation fee by administrative
order. It is also unclear what constitutional authority the court has to impose the initial fee or court cost
of up to $400, whether by rule or by administrative order, in that the fee covers case administration and
counseling services provided to a party.

Section 44.108, F.S., provides that the clerk of court collects mediation fees for mediation programs,
and, after retaining a small service charge, pays the mediation fee to a mediator or mediation program.
It is unclear what authority, if any, the court has to create a program bypassing the clerk and requiring
direct payment to a private vendor.

'® Page A-13
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The administrative order does not indicate how the chief judge of the circuit is to select the program
manager, whether by non-public solicitation by the chief judge, rotation among qualified firms, invitation
to negotiate, or competitive bidding.

If the borrower intends to offer a deed in lieu of foreclosure, the program requires the borrower to
provide a current title search. |t is unclear why this would be a requirement. The foreclosing attorney
has already performed a title search prior to filing of the action in order to determine the appropriate
defendants (an update would be necessary prior to delivery of the deed, but that is a simple matter for
the attorney who has already performed the base search). It is unlikely that an unrepresented borrower
would know what a title search is or how to order one. A full title search paid for by the borrower
appears to be an unnecessary expense.

IV. AMENDMENTS/COURNCIL OR COMMITTEE SUBSTITUTE CHANGES
n/a
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Florida Supreme Court
Administrative Order



Supreme Court of Florida

No. AOSC09-54

IN RE: FINAL REPORT AND RECOMMENDATIONS ON
RESIDENTIAL MORTGAGE FORECLOSURE CASES

ADMINISTRATIVE ORDER

Foreclosure case filings in Florida trial courts stood at nearly 369,000 in
December 2008. At the beginning of the last quarter of 2009, foreclosure filings
statewide totaled in excess of 296,000. Florida has the third highest mortgage
delinquency rate, the worst foreclosure inventory, and the most foreclosure starts in
the nation. At the close of 2009, it is estimated there will be an inventory of
approximately 456,000 pending foreclosure cases statewide. The crisis continues
unabated.

The Task Force on Residential Mortgage Foreclosure Cases was established
to respond on an emergency basis to the residential mortgage foreclosure crisis in

Florida.! In Re: Task Force on Residential Mortgage Foreclosure Cases, AOSCO09-

8 (March 27, 2009). The 15-member Task Force issued a Final Report and

1. The Task Force was asked to recommend “policies, strategies, and
methods for easing the backlog of pending residential mortgage foreclosure cases
while protecting the rights of parties” through “mediation and other alternative
dispute resolution strategies, case management techniques, and approaches to
providing pro bono or low-cost legal assistance to homeowners.”



Recommendations on August 15, 2009.” The Final Report and Recommendations
was published for comment, and oral argument was held on November 4, 2009. In
its report, the Task Force identified lack of communication between plaintiffs and
borrowers as the most significant issue impeding early resolution of foreclosure
cases, and concluded that effective case management and mediation techniques are
the best methods the courts can employ to ensure that such communications occur
early enough in the case to avoid wasted time and resources for the courts and the
parties.

Recognizing that section 44.108, Florida Statutes, and statewide trial court
budget policy considerations do not allow trial courts to collect fees for the
provision of circuit civil mediation services, the Task Force concluded that outside
entities would be needed to manage mediations on the scale required to address the
state’s foreclosure crisis.

Statewide Managed Mediation Program

The Task Force recommended adoption of a uniform, statewide managed
mediation program to be implemented through a model administrative order to be

issued by each circuit chief judge. Under this program, all foreclosure cases in the

2. The Task Force met over a period of approximately 20 weeks. During
that time period, it conducted in-depth surveys and engaged in other outreach
efforts to determine the impact of the foreclosure crisis on lenders and servicers,
borrowers, attorneys and judges. The Task Force’s Final Report and
Recommendations is available at
http://www.floridasupremecourt.org/pub_info/documents.shtml#foreclosure.
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state courts that involve residential homestead property will be referred to
mediation, unless the plaintiff and borrower agree otherwise or unless effective
pre-suit mediation that substantially complies with the managed mediation
program requirements has been conducted. Referral of the borrower to foreclosure
counseling prior to mediation, early electronic exchange of borrower and lender
information prior to mediation, and the ability of a plaintiff’s representative to
appear at mediation by telephone are features of the model administrative order.

The Court approves this recommendation as the best method to open
communication and facilitate problem-solving between the parties to foreclosure
cases while conserving limited judicial resources. The Court therefore adopts, with
minor changes, the Task Force’s proposed model administrative order. The model
administrative order is incorporated into and appended to this Administrative
Order.

As part of the managed mediation program, the Task Force recommended
specific written parameters for qualifying providers of managed mediation
services, as appended to the model administrative order as Exhibit 13. The Court
adopts these standards for providers. It is crucial that these non-profit
organizations be independent of the judicial branch, capable of sustained operation
without fiscal impact to the courts, politically and professionally neutral, and have

a demonstrated ability to efficiently manage the extremely high volume of
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foreclosure actions in the circuit or circuits in which services are to be provided.
All providers will be responsible for receiving referrals to mediation, reaching out
to borrowers, assigning mediators, facilitating the exchange of documents between
the parties, scheduling mediation conferences within designated time frames, and
developing procedures for verifying compliance with the managed mediation
administrative order issued by the circuit chief judge.

The model administrative order applies to all residential mortgage
foreclosure actions filed against homestead property involving loans that originated
under federal truth in lending regulations. The administrative order issued by the
chief judge will constitute a formal referral to mediation. A borrower may opt out
of the process by declining to participate upon being contacted by the mediation
manager, or by not completing the pre-mediation requirements of foreclosure
counseling and submission of financial documentation to the mediation manager.
The parties may also opt out of post-filing managed mediation if they participated
in pre-suit mediation either directly through the managed mediation program or
through a Supreme Court-certified circuit civil mediator specially trained to
mediate residential mortgage foreclosure actions, providing the borrower has
participated in foreclosure counseling, there has been a supervised exchange of
plaintiff and borrower disclosures, and mediation resulted in either settlement or

impasse. In order to qualify as an opt-out from the managed mediation program,
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pre-suit mediation must share characteristics of the managed mediation program;
that is, it must be independent, genuine, fair and impartial.

Only Florida Supreme Court-certified circuit civil mediators specially
trained in residential mortgage foreclosure matters may be assigned to mediate
cases referred to a managed mediation program. The Task Force developed
training standards and objectives for training mediators in foreclosure matters, and
the Court adopts these standards, as appended to the model administrative order as
Exhibit 12.

Under the model administrative order, the mediation manager must schedule
mediation no earlier than 60 days and no later than 120 days after suit is filed. The
mediation manager is responsible for contacting borrowers to explain the program
and to refer the borrower to one of several HUD-certified foreclosure counselors
who are available to the program on a rotating basis. The mediation manager must
also accept and deliver party disclosures through electronic means. While the Task
Force recommended the creation of a web-enabled information platform or other
secure information system in which to maintain plaintiff and borrower disclosures,
the Court recognizes that establishment of such a platform may require time and
resources that are not presently available in the midst of the current foreclosure
crisis. The Court therefore supports and encourages, as an interim solution, the use

of a secure dedicated e-mail address by managed mediation providers for the

-5-



purpose of accepting and exchanging plaintiff and borrower disclosures prior to
scheduled mediations. The provider of managed mediation services must be
responsible for protecting the confidentiality of borrower financial information in
accordance with Florida law. The advantage of this solution is that it can be
implemented immediately at little or no cost.

The Court recognizes, however, that a secure, encrypted, web-based shared
electronic platform is the optimal solution, and urges managed mediation providers
to research the availability and feasibility of implementing this method for
maintaining and exchanging plaintiff and borrower information. The Court directs
the Florida Courts Technology Commission to monitor the methods of electronic
information exchange implemented by managed mediation providers in order to
evaluate the effectiveness of these methods, and to report the Commission’s
findings to the Court one year from the date of this Administrative Order.

The Task Force majority recommended that costs of the managed mediation
program be paid by the plaintiff, and the Court agrees with this recommendation as
the most effective approach to getting plaintiffs and borrowers quickly into
mediation for early resolution of their cases. Requiring borrowers to pay a portion
of mediation up front would operate as a barrier to this Court’s goal of efficiently
managing these cases to avoid waste of judicial and party resources. The model

administrative order provides for staged payments: part paid at the time the
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complaint is filed and the balance paid after mediation is scheduled. These costs
will be recoverable in the final judgment of foreclosure. Plaintiffs will be entitled
to a refund of fees attributable to foreclosure counseling if the borrower did not
participate. Plaintiffs also will be entitled to a refund of fees if cases settle prior to
mediation or if borrowers decline to participate in the program before mediating
the case. While the model administrative order proposed by the Task Force did not
identify a specific fee amount to be paid by plaintiffs, the Court has determined
that the total fee for managed mediation may not in any instance exceed $750.

The Task Force concluded that plaintiffs must have present at the mediation
conference a representative who has full authority to settle and who can bind the
plaintiff to any mediated settlement agreement. Because of the high volume of
foreclosure cases and the fact that many of the leading foreclosure filers are not
Florida institutions, the Task Force concluded that the plaintiff’s representative
may appear at mediation by telephone or another electronic method. Electronic
appearance is in compliance with existing mediation rules, including rule 1.720(b),
Florida Rules of Civil Procedure, which permits a change in the appearance
requirement by order of the court. Plaintiff’s counsel, however, as well as the
borrower and borrower’s counsel, if any, must attend mediation in person.

In order for the managed mediation program to effectively facilitate early

resolution of cases, the courts must know whether program requirements are being
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met by the parties. The Task Force therefore recommended that the mediation
manager, prior to commencement of the mediation conference, determine whether
plaintiff’s representative is present and whether the representative has full
authority to settle the case. If the representative does not have full authority to
settle, the mediation manager will report to the court that the plaintiff did not
appear with full authority to settle, in violation of the model administrative order
requirements. The Committee on Alternative Dispute Resolution Rules and Policy
Is examining the appearance issue in relation to all mediations as a potential
change to Rule 1.720, Florida Rules of Civil Procedure. The Court approves this
provision of the model administrative order as an interim measure in lieu of an
Immediate rule change.

Reporting and Data Collection

The Court cannot anticipate how effective the statewide managed mediation
program will be in easing the backlog of pending residential foreclosure cases in
Florida. The Court therefore directs the Committee on Alternative Dispute
Resolution Rules and Policy to implement a reporting system to collect data on the
number of cases statewide that are referred to managed mediation programs;
whether the cases were settled, adjourned, or ended in impasse; and other relevant
information. Key determinants in evaluating the success of the program will be:

(1) the percentage of cases referred to the program that result in the program
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manager successfully contacting borrowers; (2) the percentage of scheduled
mediations failing to go forward because plaintiff’s representative did not appear;
(3) the percentage of scheduled mediations failing to go forward because the
borrower did not appear; and (4) the percentage of mediations resulting in partial
or complete agreements compared to those resulting in impasse. The Committee
shall report these statistics to the court one year from the date of this
Administrative Order.

Case Management Strategies

In addition to approving the model administrative order and the forms
attached to the model order, the Court also approves the “best practices” case
management forms submitted as appendices to the Task Force’s Final Report and
Recommendations. The forms are incorporated into and appended to this
Administrative Order. These forms may be adopted and modified by the courts for
use in managing foreclosure cases that are not referred to managed mediation
programs. The Court also approves the Task Force recommendation for use of
sections 702.065 and 702.10, Florida Statutes, to expedite cases involving vacant
properties. The Court further approves the Task Force recommendation that cases
involving properties that are occupied by individuals other than the borrower may

opt into the managed mediation program, at equal cost to the parties, and that



structural improvements, such as open calendars, be employed by courts to allow

cases to move as quickly and smoothly as possible.

The Court commends the Task Force for the important work it has

performed in addressing the residential mortgage foreclosure crisis in Florida in a

brief time frame under significant budgetary constraints.

DONE AND ORDERED at Tallahassee, Florida, on December 28, 2009.

ATTEST:

Thomas D. Hall /~ 7
Clerk, Supreme Court
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APPENDIX A

MODEL ADMINISTRATIVE ORDER



IN THE [number] JUDICIAL CIRCUIT OF FLORIDA

OFFICE OF THE CHIEF JUDGE

ADMINISTRATIVE ORDER NUMBER 2009 —[#]

ADMINISTRATIVE ORDER FOR CASE MANAGEMENT OF
RESIDENTIAL FORECLOSURE CASES AND MANDATORY REFERRAL
OF MORTGAGE FORECLOSURE CASES INVOLVING HOMESTEAD
RESIDENCES TO MEDIATION

Whereas, pursuant to Article V, section 2(d) of the Florida Constitution, and
section 43.26, Florida Statutes, the chief judge of each judicial circuit is charged
with the authority and power to do everything necessary to promote the prompt and
efficient administration of justice, and rule 2.215(b)(3), Florida Rules of Judicial
Administration, mandates the chief judge to “develop an administrative plan for
the efficient and proper administration of all courts within the circuit;” and

Whereas, rule 2.545 of the Rules of Judicial Administration requires that the
trial courts “...take charge of all cases at an early stage in the litigation
and...control the progress of the case thereafter until the case is determined...”,
which includes “...identifying cases subject to alternative dispute resolution
processes;” and

Whereas, Chapter 44, Florida Statutes, and rules 1.700-1.750, Florida Rules
of Civil Procedure, provide a framework for court-ordered mediation of civil
actions, except those matters expressly excluded by rule 1.710(b), which does not
exclude residential mortgage foreclosure actions; and

Whereas, residential mortgage foreclosure case filings have increased
substantially in the [number] Judicial Circuit, and state and county budget
constraints have limited the ability of the courts in the [number] Judicial Circuit to
manage these cases in a timely manner; and

Whereas, high residential mortgage foreclosure rates are damaging the
economies of the count[y][ies] in the [number] Judicial Circuit; and

Whereas, the Supreme Court of Florida has determined that mandatory
mediation of homestead residential mortgage foreclosure actions prior to the matter
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being set for final hearing will facilitate the laudable goals of communication,
facilitation, problem-solving between the parties with the emphasis on self-
determination, the parties’ needs and interests, procedural flexibility, full
disclosure, fairness, and confidentiality. Referring these cases to mediation will
also facilitate and provide a more efficient use of limited judicial and clerk
resources in a court system that is already overburdened; and

Whereas, the [name of Program Manager] is an independent, nonpartisan,
nonprofit organization that has demonstrable ability to assist the courts with
managing the large number of residential mortgage foreclosure actions that
recently have been filed in the [number] Judicial Circuit.

NOW, THEREFORE, IT IS ORDERED:
Definitions

As used in this Administrative Order, the following terms mean:

“RMFM Program” (Residential Mortgage Foreclosure Mediation Program)
means the mediation program managed by [name of Program Manager] to
implement and carry out the intent of this Administrative Order.

“The Program Manager” means [name of Program Manager], qualified in
accordance with parameters attached as Exhibit 13. Also referred to as the

“Mediation Manager.”

“Plaintiff” means the individual or entity filing to obtain a mortgage
foreclosure on residential property.

“Plaintiff’s representative” means the person who will appear at mediation
who has full authority to settle without further consultation and resolve the
foreclosure suit.

“Borrower” means an individual named as a party in the foreclosure action
who is a primary obligor on the promissory note which is secured by the mortgage
being foreclosed.

“Homestead residence” means a residential property for which a homestead
real estate tax exemption was granted according to the certified rolls of the last
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assessment by the county property appraiser prior to the filing of the suit to
foreclose the mortgage.

“Form A” means the certifications required herein in the format of Exhibit 1
attached.

“Plaintiff’s Disclosure for Mediation” means those documents requested by
the borrower pursuant to paragraph 7 below.

“Borrower’s Financial Disclosure for Mediation” means those documents
described in Exhibit 5 attached.

“Foreclosure counselor” means a counselor trained in advising persons of
options available when facing a mortgage foreclosure, who has no criminal history
of committing a felony or a crime of dishonesty, and who is certified by the United
States Department of Housing and Urban Development (HUD) or National
Foreclosure Mitigation Counseling Program (NFMC) as an agency experienced in
mortgage delinquency and default resolution counseling.

“Communication equipment” means a conference telephone or other
electronic device that permits all those appearing or participating to hear and speak
to each other, provided that all conversation of the participants is audible to all
persons present.

Scope

1. Residential Mortgage Foreclosures (Origination Subject to TILA). This
Administrative Order shall apply to all residential mortgage foreclosure
actions filed in the [number] Judicial Circuit in which the origination of the
note and mortgage sued upon was subject to the provisions of the federal
Truth in Lending Act, Regulation Z. However, compliance with this
Administrative Order varies depending on whether the property secured by
the mortgage is a homestead residence.

Upon the effective date of this Administrative Order, all newly filed
mortgage foreclosure actions filed against a homestead residence shall be
referred to the RMFM Program unless the plaintiff and borrower agree in
writing otherwise or unless pre-suit mediation was conducted in accordance
to paragraph 23. The parties to the foreclosure action shall comply with the
conditions and requirements imposed by this Administrative Order. In
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actions to foreclose a mortgage on a homestead residence, the plaintiff and
borrower shall attend at least one mediation session, unless the plaintiff and
borrower agree in writing not to participate in the RMFM Program or the
Program Manager files a notice of borrower nonparticipation.

Upon the effective date of this Administrative Order, all newly filed
residential mortgage foreclosure actions involving property that is not a
homestead residence shall comply with the requirements of filing a Form A
as required by paragraph 5 below and the requirements of paragraph 18
below (plaintiff’s certification as to settlement authority).

At the discretion of the presiding judge, compliance with this Administrative
Order may also be required for homestead residential mortgage foreclosure
actions filed prior to the effective date of this Administrative Order, to
residences which are not homestead residences, and any other residential
foreclosure action the presiding judge deems appropriate. A party
requesting that the case be sent to mediation with the RMFM Program at the
discretion of the presiding judge shall make the request in format of Exhibit
3 attached.

. Referral to Mediation. This Administrative Order constitutes a formal
referral to mediation pursuant to the Florida Rules of Civil Procedure in
actions involving a mortgage foreclosure of a homestead residence. The
plaintiff and borrower are deemed to have stipulated to mediation by a
mediator assigned by the Program Manager unless pursuant to rule 1.720(f),
Florida Rules of Civil Procedure., the plaintiff and borrower file a written
stipulation choosing not to participate in the RMFM Program. Referral to
the RMFM Program is for administration and management of the mediation
process and assignment of a Florida Supreme Court certified circuit civil
mediator who has been trained in mediating residential mortgage foreclosure
actions and who has agreed to be on the panel of available certified circuit
civil mediators. Mediators used in the RMFM Program shall be trained in
accordance with the standards stated in Exhibit 12 attached. Mediation
through the RMFM Program shall be conducted in accordance with Florida
Rules of Civil Procedure and Florida Rules for Certified and Court-
Appointed Mediators.

. Compliance Prior to Judgment. The parties must comply with this
Administrative Order and the mediation process must be completed before
the plaintiff applies for default judgment, a summary judgment hearing, or a
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final hearing in an action to foreclose a mortgage on a homestead residence
unless a notice of nonparticipation is filed by the Program Manager.

4. Delivery of Notice of RMFM Program with Summons. After the effective
date of this Administrative Order, in all actions to foreclose a mortgage on
residential property the clerk of court shall attach to the summons to be
served on each defendant a notice regarding managed mediation for
homestead residences in the format of Exhibit 2 attached.

Procedure

5. Responsibilities of Plaintiff’s Counsel; Form A. \When suit is filed, counsel
for the plaintiff must file a completed Form A with the clerk of court. If the
property is a homestead residence, all certifications in Form A must be filled
out completely. Within one business day after Form A is filed with the clerk
of court, counsel for plaintiff shall also electronically transmit a copy of
Form A to the Program Manager along with the case number of the action
and contact information for all of the parties. The contact information must
include at a minimum the last known mailing address and phone number for
each party.

In Form A, plaintiff’s counsel must affirmatively certify whether the
origination of the note and mortgage sued upon was subject to the provisions
of the federal Truth in Lending Act, Regulation Z. In Form A, plaintiff’s
counsel must also affirmatively certify whether the property is a homestead
residence. Plaintiff’s counsel is not permitted to respond to the certification

with “unknown,” “unsure,” “not applicable,” or similar nonresponsive
statements.

If the property is a homestead residence and if the case is not exempted from
participation in the RMFM Program because of pre-suit mediation
conducted in accordance with paragraph 23 below, plaintiff’s counsel shall
further certify in Form A the identity of the plaintiff’s representative who
will appear at mediation. Plaintiff’s counsel may designate more than one
plaintiff’s representative. At least one of the plaintiff’s representatives
designated in Form A must attend any mediation session scheduled pursuant
to this Administrative Order. Form A may be amended to change the
designated plaintiff’s representative, and the amended Form A must be filed
with the court no later than five days prior to the mediation session. All
amended Forms A must be electronically transmitted to the Program
Manager via a secure dedicated e-mail address or_on the web-enabled
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information platform described in paragraph 8 no later than one business day
after being filed with the clerk of court.

6. Responsibilities of Borrower. Upon the Program Manager receiving a copy
of Form A, the Program Manager shall begin efforts to contact the borrower
to explain the RMFM Program to the borrower and the requirements that the
borrower must comply with to obtain a mediation. The Program Manager
shall also ascertain whether the borrower wants to participate in the RMFM
Program.

The borrower must do the following prior to mediation being scheduled:
meet with an approved mortgage foreclosure counselor, and provide to the
Program Manager the information required by the Borrower’s Financial
Disclosure for Mediation. The Borrower’s Financial Disclosure for
Mediation will depend on what option the borrower wants to pursue in
trying to settle the action.

It shall be the responsibility of the Program Manager to transmit the
Borrower’s Financial Disclosure for Mediation Vvia a secure dedicated e-mail
address or to upload same to the web-enabled information platform
described in paragraph 8; however, the Program Manager is not responsible
or liable for the accuracy of the borrower’s financial information.

7. Plaintiff’s Disclosure for Mediation. Within the time limit stated below,
prior to attending mediation the borrower may request any of the following
information and documents from the plaintiff:

Documentary evidence the plaintiff is the owner and holder in due
course of the note and mortgage sued upon.

A history showing the application of all payments by the borrower
during the life of the loan.

A statement of the plaintiff’s position on the present net value of the
mortgage loan.

The most current appraisal of the property available to the plaintiff.

The borrower must deliver a written request for such information to the
Program Manager in the format of Exhibit 6 attached no later than 25 days
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prior to the mediation session. The Program Manager shall promptly
electronically transmit the request for information to plaintiff’s counsel.

Plaintiff’s counsel is responsible for ensuring_that the Plaintiff’s Disclosure
for Mediation is electronically transmitted via a secure dedicated e-mail
address or to the web-enabled information platform described in paragraph 8
below no later than five (5) business days before the mediation session. The
Program Manager shall immediately deliver a copy of Plaintiff’s Disclosure
for Mediation to the borrower.

. Information to Be Provided on Web-Enabled Information Platform. All
information to be provided to the Program Manager to advance the
mediation process, such as Form A, Borrower’s Financial Disclosure for
Mediation, Plaintiff’s Disclosure for Mediation, as well as the case number
of the action and contact information for the parties, shall be submitted via a
secure dedicated e-mail address or in a web-enabled information platform
with XML data elements.

. Nonparticipation by Borrower. If the borrower does not want participate in
the RMFM Program, or if the borrower fails or refuses to cooperate with the
Program Manager, or if the Program Manager is unable to contact the
borrower, the Program Manager shall file a notice of nonparticipation in the
format of Exhibit 4 attached. The notice of nonparticipation shall be filed no
later than 120 days after the initial copy of Form A is filed with the court. A
copy of the notice of nonparticipation shall be served on the parties by the
Program Manager.

10.Referral to Foreclosure Counseling. The Program Manager shall be

responsible for referring the borrower to a foreclosure counselor prior to
scheduling mediation. Selection from a list of foreclosure counselors
certified by the United States Department of Housing and Urban
Development shall be by rotation or by such other procedures as may be
adopted by administrative order of the chief judge in the circuit in which the
action is pending. The borrower’s failure to participate in foreclosure
counseling shall be cause for terminating the case from the RMFM Program.

11.Referrals for Legal Representation. In actions referred to the RMFM

Program, the Program Manager shall advise any borrower who is not
represented by an attorney that the borrower has a right to consult with an
attorney at any time during the mediation process and the right to bring an
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attorney to the mediation session. The Program Manager shall also advise
the borrower that the borrower may apply for a volunteer pro bono attorney
in programs run by lawyer referral, legal services, and legal aid programs as
may exist within the circuit. If the borrower applies to one of those agencies
and is coupled with a legal services attorney or a volunteer pro bono
attorney, the attorney shall file a notice of appearance with the clerk of the
court and provide a copy to the attorney for the plaintiff and the Program
Manager. The appearance may be limited to representation only to assist the
borrower with mediation but, if a borrower secures the services of an
attorney, counsel of record must attend the mediation.

12.Scheduling Mediation. The plaintiff’s representative, plaintiff’s counsel,
and the borrower are all required to comply with the time limitations
Imposed by this Administrative Order and attend a mediation session as
scheduled by the Program Manager. No earlier than 60 days and no later
than 120 days after suit is filed, the Program Manager shall schedule a
mediation session. The mediation session shall be scheduled for a date and
time convenient to the plaintiff’s representative, the borrower, and counsel
for the plaintiff and the borrower, using a mediator from the panel of Florida
Supreme Court certified circuit civil mediators who have been specially
trained to mediate residential mortgage foreclosure disputes. Mediation
sessions will be held at a suitable location(s) within the circuit obtained by
the Program Manager for mediation. Mediation shall be completed within
the time requirements established by rule 1.710(a), Florida Rules of Civil
Procedure.

Mediation shall not be scheduled until the borrower has had an opportunity
to meet with an approved foreclosure counselor. Mediation shall not be
scheduled earlier than 30 days after the Borrower’s Financial Disclosure for
Mediation has been transmitted to the plaintiff via a secure dedicated e-mail
address or uploaded to the web-enabled information platform described in
paragraph 8.

Once the date, time, and place of the mediation session have been scheduled
by the Program Manager, the Program Manager shall promptly file with the
clerk of court and serve on all parties a notice of the mediation session.

13.Attendance at Mediation. The following persons are required to be
physically present at the mediation session: a plaintiff’s representative
designated in the most recently filed Form A; plaintiff’s counsel; the

A-8



borrower; and the borrower’s counsel of record, if any. However, the
plaintiff’s representative may appear at mediation through the use of
communication equipment, if plaintiff files and serves at least five (5) days
prior to the mediation a notice in the format of Exhibit 7 attached advising
that the plaintiff’s representative will be attending through the use of
communication equipment and designating the person who has full authority
to sign any settlement agreement reached. Plaintiff’s counsel may be
designated as the person with full authority to sign the settlement agreement.

At the time that the mediation is scheduled to physically commence, the
Program Manager shall enter the mediation room prior to the
commencement of the mediation conference and, prior to any discussion of
the case in the presence of the mediator, take a written roll. That written roll
will consist of a determination of the presence of the borrower; the
borrower’s counsel of record, if any; the plaintiff’s lawyer; and the
plaintiff’s representative with full authority to settle. If the Program
Manager determines that anyone is not present, that party shall be reported
by the Program Manager as a non-appearance by that party on the written
roll. If the Program Manager determines that the plaintiff’s representative
present does not have full authority to settle, the Program Manager shall
report that the plaintiff’s representative did not appear on the written roll as a
representative with full settlement authority as required by this
Administrative Order. The written roll and communication of authority to
the Program Manager is not a mediation communication.

The authorization by this Administrative Order for the plaintiff’s
representative to appear through the use of communication equipment is
pursuant to rule 1.720(b), Florida Rules of Civil Procedure (court order may
alter physical appearance requirement), and in recognition of the emergency
situation created by the massive number of residential foreclosure cases
being filed in this circuit and the impracticality of requiring physical
attendance of a plaintiff’s representative at every mediation. Additional
reasons for authorizing appearance through the use of communication
equipment for mortgage foreclosure mediation include a number of
protective factors that do not exist in other civil cases, namely the
administration of the program by a program manager, pre-mediation
counseling for the borrower, and required disclosure of information prior to
mediation. The implementation of this Administrative Order shall not create
any expectation that appearance through the use of communication
equipment will be authorized in other civil cases.
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If the plaintiff’s representative attends mediation through the use of
communication equipment, the person authorized by the plaintiff to sign a
settlement agreement must be physically present at mediation. If the
plaintift’s representative attends mediation through the use of
communication equipment, the plaintiff’s representative must remain on the
communication equipment at all times during the entire mediation session.
If the plaintiff’s representative attends through the use of communication
equipment, and if the mediation results in an impasse, within five (5) days
after the mediation session, the plaintiff’s representative shall file in the
court file a certification in the format of Exhibit 8 attached as to whether the
plaintiff’s representative attended mediation. If the mediation results in an
impasse after the appearance of the plaintiff’s representative through the use
of communication equipment, the failure to timely file the certification
regarding attendance through the use of communication equipment shall be
grounds to impose sanctions against the plaintiff, including requiring the
physical appearance of the plaintiff’s representative at a second mediation,
taxation of the costs of a second mediation to the plaintiff, or dismissal of
the action.

Junior lienholders may appear at mediation by a representative with full
settlement authority. If a junior lienholder is a governmental entity
comprised of an elected body, such junior lienholder may appear at
mediation by a representative who has authority to recommend settlement to
the governing body. Counsel for any junior lienholder may also attend the
mediation.

The participants physically attending mediation may consult on the
telephone during the mediation with other persons as long as such
consultation does not violate the provisions of sections 44.401-406, Florida
Statutes.

14.Failure to Appear at Mediation. If either the plaintiff’s representative

designated in the most recently filed Form A or the borrower fails to appear
at a properly noticed mediation and the mediation does not occur, or when a
mediation results in an impasse, the report of the mediator shall notify the
presiding judge regarding who appeared at mediation without making further
comment as to the reasons for an impasse. If the borrower fails to appear, or
if the mediation results in an impasse with all required parties present, and if
the borrower has been lawfully served with a copy of the complaint, and if
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the time for filing a responsive pleading has passed, the matter may proceed
to a final hearing, summary judgment, or default final judgment in
accordance with the rules of civil procedure without any further requirement
to attend mediation. If plaintiff’s counsel or the plaintiff’s representative
fails to appear, the court may dismiss the action without prejudice, order
plaintiff’s counsel or the plaintiff’s representative’s to appear at mediation,
or impose such other sanctions as the court deems appropriate including, but
not limited to, attorney’s fees and costs if the borrower is represented by an
attorney. If the borrower or borrower’s counsel of record_fails to appear, the
court may impose such other sanctions as the court deems appropriate,
including, but not limited to, attorney’s fees and costs.

15.Written Settlement Agreement; Mediation Report. If a partial or final
agreement is reached, it shall be reduced to writing and signed by the parties
and their counsel, if any. Pursuant to rule 1.730(b), Florida Rules of Civil
Procedure, if a partial or full settlement agreement is reached, the mediator
shall report the existence of the signed or transcribed agreement to the court
without comment within 10 days after completion of the mediation. If the
parties do not reach an agreement as to any matter as a result of mediation,
the mediator shall report the lack of an agreement to the court without
comment or recommendation. In the case of an impasse, the report shall
advise the court who attended the mediation, and a copy of Form A or any
amended Form A shall be attached to the report for the court to determine if
at least one of the plaintiff’s representative named in Form A appeared for

mediation. The mediator’s report to the court shall be in the format of
Exhibit 9 attached.

16.Mediation Communications. All mediation communications occurring as a
result of this Administrative Order, including information provided to the
Program Manager that is not filed with the court, shall be confidential and
inadmissible in any subsequent legal proceeding pursuant to Chapter 44,
Florida Statutes, the Florida Rules of Civil Procedure, and the Florida Rules
for Certified and Court-Appointed Mediators, unless otherwise provided for
by law.

17.Failure to Comply with Administrative Order. In all residential foreclosure
actions, if a notice for trial, motion for default final judgment, or motion for
summary judgment is filed with the clerk of court, no action will be taken by
the court to set a final hearing or enter a summary or default final judgment
until the requirements of this Administrative Order have been met. In cases
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involving a homestead residence, the presiding judge shall require that
copies of either 1) the most recently filed Form A and the report of the
mediator, or 2) the most recently filed Form A and the notice of borrower’s
nonparticipation be sent to the presiding judge by the plaintiff or plaintiff’s
counsel prior to setting a final hearing or delivered with the packet
requesting a summary or default final judgment.

The failure of a party to fully comply with the provisions of this
Administrative Order may result in the imposition of any sanctions available
to the court, including dismissal of the cause of action without further notice.

18.Mediation Not Required If Residence Is Not Homestead. If the plaintiff
certifies in Form A that the property is NOT a homestead residence when
suit is filed, plaintiff’s counsel must file and serve with the complaint a
certification identifying the agent of plaintiff who has full authority to settle
the case without further consultation. The certification shall be in the form
of Exhibit 10 attached.

If the plaintiff certifies in Form A that the property is NOT a homestead
residence, the matter may proceed to a final hearing, summary judgment, or
default final judgment in accordance with the rules of civil procedure
without any further requirement to attend mediation, unless otherwise
ordered by the presiding judge.

RMFEM Program Fees

19. RMFM Program Fees. The fee structure for the RMFM Program is based
on the assumption that a successful mediation can be accomplished with one
mediation session. Accordingly, pursuant to rule 1.720(g), Florida Rules of
Civil Procedure, the reasonable program fees for the managed mediation,
including foreclosure counseling, the mediator’s fee, and administration of
the managed mediation program, is a total of no more than $750.00 payable
as follows:

1) not more than $400.00 paid by plaintiff at the time suit is
filed for administrative fees of the RMFM Program,
including outreach to the borrower and foreclosure
counseling fees; and
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2) not more than $350.00 paid by plaintiff within 10 days
after notice of the mediation conference is filed for the
mediation fee component of the RMFM Program fees

If more than one mediation session is needed, the total program fee stated
above will also cover a second mediation session. However, if an additional
mediation session is needed after the second session, the plaintiff shall be
responsible for the payment of the program fees for such additional
mediation sessions, unless the parties agree otherwise. The program fees for
the third and each subsequent mediation session shall be no more than
$350.00 per session.

All program fees shall be paid directly to the Program Manager. If the case
Is not resolved through the mediation process, the presiding judge may tax
the program fees as a cost or apply it as a set off in the final judgment of
foreclosure.

If the borrower cannot be located, chooses not to participate in the RMFM
Program, or if the borrower does not make any contact with the foreclosure
counselor, the plaintiff shall be entitled to a refund of the portion of the
Program fees attributable to foreclosure counseling. If mediation is
scheduled and the borrower announces an intention not to participate further
in the RMFM Program prior to the mediation session, or if the case settles
and the Program Manager has notice of the settlement at least five (5) days
prior to the mediation session, the plaintiff shall be entitled to a refund of the
Program fees allocated for the mediation session. If notice of settlement is
not received by the Program Manager at least five (5) days prior to the
scheduled mediation session, the plaintiff shall not be entitled to any refund
of mediation fees.

The total fees include the mediator’s fees and costs; the cost for the borrower
to attend a foreclosure counseling session with an approved mortgage
foreclosure counselor; and the cost to the Program Manager for
administration of the managed mediation program which includes but is not
limited to providing neutral meeting and caucus space, scheduling, telephone
lines and instruments, infrastructure to support a web-enabled information
platform, a secure dedicated email address or other secure system for
information transmittal, and other related expenses incurred in managing the
foreclosure mediation program.
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Program Manager to Monitor Compliance and Satisfaction

20.Monitoring Compliance Concerning Certain Provisions of This
Administrative Order, Satisfaction with RMFM Program, and Program
Operation. The Program Manager shall be responsible for monitoring
whether Form A has been filed in all residential foreclosure actions that
commence after the effective date of this Administrative Order and whether
the RMFM Program fees have been paid if the residence is a homestead
residence. The Program Manager shall send compliance reports to the chief
judge or the chief judge’s designee in the format and with the frequency
required by the chief judge.

The Program Manager may assist with enforcing compliance with this
Administrative Order upon filing a written motion pursuant to rule 1.100(b),
Florida Rules of Civil Procedure, stating with particularity the grounds
therefor and the relief or order sought. Example orders are attached as
Exhibit 11.

The Program Manager shall also provide the chief judge with periodic
reports as to whether plaintiffs and borrowers are satisfied with the RMFM
Program.

The Program Manager shall also provide the chief judge with reports with

statistical information about the status of cases in the RMFM Program and
RMFM Program finances in the format and with the frequency required by
the chief judge.

21.Designation of Plaintiff Liaisons with RMFM Program. Any plaintiff who
has filed five (5) or more foreclosure actions in the [number] Judicial Circuit
while this Administrative Order is in effect shall appoint two RMFM
Program liaisons, one of whom shall be a lawyer and the other a
representative of the entity servicing the plaintiff’s mortgages, if any, and, if
none, a representative of the plaintiff. Plaintiff’s counsel shall provide
written notice of the name, phone number (including extension), email, and
mailing address of both liaisons to the chief judge and the Program Manager
within 30 days after the effective date of this Administrative Order, and on
the first Monday of each February thereafter while this Administrative Order
is in effect.
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The liaisons shall be informed of the requirements of this Administrative
Order and shall be capable of answering questions concerning the
administrative status of pending cases and the party’s internal procedures
relating to the processing of foreclosure cases, and be readily accessible to
discuss administrative and logistical issues affecting the progress of the
plaintiff’s cases through the RMFM Program. Plaintiff’s counsel shall
promptly inform the chief judge and Program Manager of any changes in
designation of the liaisons and the contact information of the liaisons. The
liaisons shall act as the court’s point of contact in the event the plaintiff fails
to comply with this Administrative Order on multiple occasions and there is
a need to communicate with the plaintiff concerning administrative matters
of mutual interest.

List of Participating Mediators and Rotation of Mediators

22. List of Participating Mediators and Rotation of Mediators. The Program
Manager shall post on its website the list of Florida Supreme Court certified
mediators it will use to implement the RMFM Program and will state in
writing the criteria, subject to approval by the chief judge, the program will
use in selecting mediators. The Program Manager shall also state in writing
the procedure, subject to the approval by the chief judge, the program will
use to rotate the appointment of mediators. The RMFM Program shall
encourage the use of mediators who have been trained to mediate mortgage
foreclosure cases, reflecting the diversity of the community in which it
operates. Assignment of mediators shall be on a rotation basis that fairly
spreads work throughout the pool of mediators working in the RMFM
Program, unless the parties mutually agree on a specific mediator or the case
requires a particular skill on the part of the mediator.

Pre-Suit Mediation Encouraged

22.Pre-Suit Mediation. Mortgage lenders, whether private individuals,
commercial institutions, or mortgage servicing companies, are encouraged to
use any form of alternative dispute resolution, including mediation, before
filing a mortgage foreclosure lawsuit with the clerk of the court. Lenders are
encouraged to enter into the mediation process with their borrowers prior to
filing foreclosure actions in the [number] Judicial Circuit to reduce the costs
to the parties for maintaining the litigation and to reduce to the greatest
extent possible the stress on the limited resources of the courts caused by the
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large numbers of such actions being filed across the state and, in particular,
in the [number] Judicial Circuit.

If the parties participated in pre-suit mediation using the RMFM Program or
participated in any other pre-suit mediation program having procedures
substantially complying with the requirements of this Administrative Order,
including provisions authorizing the exchange of information, foreclosure
counseling, and requiring use of Florida Supreme Court certified circuit civil
mediators specially trained to mediate residential mortgage foreclosure
actions, the plaintiff shall so certify in Form A, in which case the plaintiff
and borrower shall not be required to participate in mediation again unless
ordered to do so by the presiding judge. A borrower may file a motion
contesting whether pre-suit mediation occurred in substantial compliance
with the RMFM Program.

Nothing in this paragraph precludes the presiding judge from sending the
case to mediation after suit is filed, even if pre-suit mediation resulted in an
Impasse or there was a breach of the pre-suit mediation agreement.

This Administrative Order shall be recorded by the clerk of the court in each
county of the [number] Judicial Circuit, takes effect on [effective date], and will
remain in full force and effect unless and until otherwise ordered.

ORDERED on , 2001

[NAME OF CHIEF JUDGE], Chief Judge
[number] Judicial Circuit, State of Florida
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RMFM PROGRAM TIMELINES

TIMELINE FROM DATE SUIT FILED:
Suit is filed
Form A filed with Complaint
RMFM Program fees paid by Plaintiff
Notice of RMFM Program attached to Summons
1 business day after suit is filed
Form A electronically transmitted to Program Manager by Plaintiff’s counsel
60-120 days after suit is filed
Borrower meets with foreclosure counselor
Borrower’s Financial Disclosure for Mediation is transmitted to IT platform
Mediation session is scheduled
Borrower requests Plaintiff’s Disclosure for Mediation, if desired
120days after suit is filed
Notice of Nonparticipation filed by Program Manager, if applicable

TIMELINE WITH MEDIATION SESSION AS POINT OF REFERENCE
Prior to mediation being scheduled
RMFM Program fees paid by Plaintiff
Borrower must contact Program Manager
Borrower must meet with foreclosure counselor
Borrower must complete and submit Borrower’s Financial Disclosure for
Mediation packet to Program Manager
30 days prior to mediation session
Program Manager electronically transmits Borrower’s Financial Disclosure for
Mediation to the IT platform
25 days prior to mediation session
Borrower makes written request for Plaintiff’s Disclosure for Mediation if desired
5 days prior to mediation session
Any amended Form A designation of the plaintiff’s representative must be filed
with the Clerk
3 business days prior to mediation session
Plaintiff’s counsel transmits Plaintiff’s Financial Disclosure for Mediation to the
IT platform
1 day prior to mediation session
Any amended Form A designation of the plaintiff’s representative must be
uploaded to the IT platform
10 days after mediation session
Program Manager/Mediator files mediator’s report with the clerk of court and
serves copies on the parties
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EXHIBIT 1

FORM A
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Please complete online at http://www.*** and file original with the Clerk of Court
IN THE CIRCUIT COURT IN AND FOR COUNTY, FLORIDA

[Name of Plaintiff] Case No.:
Plaintiff,
VS.

[Names of Defendant(s)]
Defendant(s)

Form “A”
(Certifications Pursuant to [number] Judicial Circuit Administrative Order 200[__])

Certificate of Plaintiff’s Counsel Regarding Origination of Note and Mortgage

THE UNDERSIGNED, as counsel of record for plaintiff and as an officer of the court, certifies
the origination of the note and mortgage sued upon in this action WAS or WAS
NOT subject to the provisions of the federal Truth in Lending Act, Regulation Z.

Certificate of Plaintiff’s Counsel Regarding Status of Residential Property

THE UNDERSIGNED, as counsel of record for plaintiff and as an officer of the court, certifies
the property that is the subject matter of this lawsuit IS or IS NOT a homestead
residence. A “homestead residence” means a residential property for which a homestead real
estate tax exemption was granted according to the certified rolls of the last assessment by the
county property appraiser prior to the filing of the suit to foreclose the mortgage.

If the residential property is a homestead residence, complete both of the following:

Certificate of Plaintiff’s Counsel Regarding Pre-Suit Mediation

The following certification DOES or DOES NOT apply to this case:

THE UNDERSIGNED, as counsel of record for plaintiff and as an officer of the court, certifies
that prior to filing suit a plaintiff’s representative with full settlement authority attended and
participated in mediation with the borrower, conducted by [Name of Program Manager], and
the mediation resulted in an impasse or a pre-suit settlement agreement was reached but the
settlement agreement has been breached. The undersigned further certifies that prior to
mediation the borrower received services from a HUD or NFMC approved foreclosure
counselor, Borrower’s Financial Disclosure for Mediation was provided, and Plaintiff’s
Disclosure for Mediation was provided.
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Certificate of Plaintiff’s Counsel Regarding Plaintiff’s Representative at Mediation

THE UNDERSIGNED, as counsel of record for plaintiff and as an officer of the court, certifies
the following is a list of the persons, one of whom will represent the plaintiff in mediation with
full authority to modify the existing loan and mortgage and to settle the foreclosure case, and
with authority to sign a settlement agreement on behalf of the plaintiff (list name, address,
phone number, facsimile number, and email address):

Plaintiff’s counsel understands the mediator or the RMFM Program Manager may report to the
court who appears at mediation and, if at least one of plaintiff’s representatives named above
does not appear at mediation, sanctions may be imposed by the court for failure to appear.

As required by the Administrative Order, plaintiff’s counsel will transmit electronically to the
RMFM Program Manager the case number of this action, the contact information regarding the
parties, and a copy of this Form A, using the approved web-enable information platform.

Date:

(Signature of Plaintiff’s Counsel)
[Printed name, address, phone number and
Fla. Bar No.]
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EXHIBIT 2

NOTICE OF RMFM PROGRAM
TO BE SERVED WITH SUMMONS
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IN THE CIRCUIT COURT FOR THE [NUMBER] JUDICIAL CIRCUIT
IN AND FOR [COUNTY], FLORIDA

ANOTICE FROM THE COURT REGARDING LAWSUITS TO FORECLOSE
MORTGAGES ON HOMES

If you are being sued to foreclose the mortgage on your primary home and your home has a
homestead exemption and if you are the person who borrowed the money for the mortgage, you
have a right to go to “mediation.” At “mediation,” you will meet with a Florida Supreme Court
certified mediator appointed by the court and also a representative of the company asking to
foreclosure your mortgage to see if you and the company suing you can work out an agreement
to stop the foreclosure. The mediator will not be allowed to give you legal advice or to give
you an opinion about the lawsuit. The mediator’s job is to remain neutral and not take sides,
but to give both sides a chance to talk to each other to see if an agreement can be reached to
stop the foreclosure. If you and the company suing you come to an agreement, a settlement
agreement will be written up and signed by you and the company suing you. With some limited
exceptions, what each side says at the mediation is confidential and the judge will not know
what was said at mediation.

You will not have to pay anything to participate in this mediation program. To participate
In mediation, as soon as practical, you must contact [name of the Program Manager] by
calling [phone number] between 9:00 a.m. and 5:00 p.m., Monday through Friday.

To participate in mediation, you must also provide financial information to the mediator and
meet with an approved foreclosure counselor prior to mediation. You will not be charged any
additional amount for meeting with a foreclosure counselor. You may also request certain
information from the company suing you before going to mediation.

[Name of the Program Manager] will explain more about the mediation program to you when
you call.

If you have attended mediation arranged by [name of the Program Manager] prior to being
served with this lawsuit, and if mediation did not result in a settlement, you may file a motion
asking the court to send the case to mediation again if your financial circumstances have
changed since the first mediation.

AS STATED IN THE SUMMONS SERVED ON YOU, YOU OR YOUR LAWYER MUST FILE WITH
THE COURT AWRITTEN RESPONSE TO THE COMPLAINT TO FORECLOSE THE MORTGAGE
WITHIN 20 DAYS AFTER YOU WERE SERVED. YOU OR YOUR LAWYER MUST ALSO SEND A
COPY OF YOUR WRITTEN RESPONSE TO THE PLAINTIFF’S ATTORNEY. YOU MUST
TIMELY FILE AWRITTEN RESPONSE TO THE COMPLAINT EVEN IF YOU DECIDE TO
PARTICIPATE IN MEDIATION.

[Signature of Chief Judge]
CHIEF JUDGE, [number] Judicial Circuit
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EXHIBIT 3

BORROWER’S REQUEST TO PARTICIPATE
IN RMFM PROGRAM
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

BORROWER'’S REQUEST TO PARTICIPATE IN RMFM PROGRAM

, (printed name), as the borrower on the mortgage sued upon in

this case, hereby requests that this case be referred by the court to mediation using the RMFM
Program. The undersigned states, under penalty of perjury, that he or she is currently living on
the property as a primary residence and the property has a homestead tax exemption.

Signed on , 20

(Signature)

(Printed Name)

[Certificate of Service on the parties]
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EXHIBIT 4

NOTICE OF BORROWER’S NONPARTICIPATION
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

NOTICE OF BORROWER NONPARTICIPATION
WITH RMFM PROGRAM

[Name of Program Manager] hereby gives notice to the court that

(Borrower) will not be participating in the RMFM Program because:

O Borrower has advised that [he/she] does not wish to participate in mediation for this case;

[ Borrower has failed or refuses to meet with a foreclosure counselor;

O Borrower has failed or refuses to comply with the Borrower’s Financial Disclosure for
Mediation;

B The RMFM Program has been unable to contact Borrower.

Signed on , 20

[Name of Program Manager]

BY:

(Signature)

(Printed Name)

[Certificate of Service on the parties]
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EXHIBIT 5

BORROWER’S FINANCIAL DISCLOSURE FOR MEDIATION

EXHIBIT 5A: LOAN MODIFICATION
EXHIBIT 5B: SHORT SALE
EXHIBIT 5C: DEED IN LIEU OF FORECLOSURE

A-28



EXHIBIT 5A

BORROWER’S FINANCIAL DISCLOSURE FOR MEDIATION
(LOAN MODIFICATION)
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FORECLOSURE MEDIATION FINANCIAL WORKSHEET

Case No.:

Plaintiff's Name First Defendant’'s Name

SECTION 1: PERSONAL INFORMATION

Borrower's Name Co-Borrower's Name

Social Security Number Date of Birth (mm/dd/yyyy) Social Security Number Date of Birth (mm/dd/yyyy)

|| Married |:| Civil Union/ Domestic Partner || Married |:| Civil Union/ Domestic Partner

|:| Separated |:| Unmarried (single, divorced, |:| Separated |:| Unmarried (single, divorced,
widowed) widowed)

Dependents (Not listed by Co-Borrower) Dependents (Not listed by Borrower)

Present Address (Street, City, State, Zip) Present Address (Street, City, State, Zip)

SECTION 2: EMPLOYMENT INFORMATION

Employer |:| Self Employed | Employer |:|Self Employed

Position/Title Date of Employment | Position/Title Date of Employment

Second Employer Second Employer

Position/Title Date of Employment | Position/Title Date of Employment
Borrower Co-Borrower Total

Gross Salary/Wages
Net Salary/Wages

Unemployment Income

Child Support/Alimony

Disability Income

Rental Income

Other Income
Total (do not include Gross income)
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SECTION 3: EXPENSE AND LIABILITIES

Monthly Payments Balance Due

First Mortgage

Second Mortgage
Other Liens/Rents
Homeowners’ Association Dues

Hazard Insurance

Real Estate Taxes
Child Care
Health Insurance

Medical Charges

Credit Card/Installment Loan

Credit Card/Installment Loan

Credit Card/Installment Loan

Automobile Loan 1

Automobile Loan 2

Auto/Gasoline/Insurance

Food/Spending Money
Water/Sewer/Utilities
Phone/Cell Phone
Other

Total

SECTION 4: ASSETS

Estimated Value

Personal Residence
Real Property

Personal Property

Automobile 1

Automobile 2

Checking Accounts

Saving Accounts
IRA/401K/Keogh Accounts

Stock/Bonds/CDs
Cash Value of Life Insurance
Other
Total
Reason for Delinquency/Inability to Satisfy Mortgage Obligation:
|:| Reduction in income |:| Medical issues |:| Death of family member
|:| Poor budget management skills |:| Increase in expenses |:| Business venture failed
Loss of Income |:| Divorce/separation |:| Increase in loan payment

[ ]
|:| Other:
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SECTION 4: ASSETS CON’T

Further Explanation:

| / We obtained a mortgage loan(s) secured by the above-described property.

I / We have described my/our present financial condition and reason for default and have attached required
documentation.

I / We consent to the release of this financial worksheet and attachments to the mediator and the plaintiff or
plaintiff's servicing company by way of the plaintiff's attorney.

By signing below, | / we certify the information provided is true and correct to the best of my / our knowledge.

Signature of Borrower SSN Date

Signature of Co-Borrower SSN Date

Please attach the following:

Last federal tax return filed

Proof of income (e.g. one or two current pay stubs)

Past two (2) bank statements

If self-employed, attach a copy of the past six month’s profit and loss statement

ANENENEN

This is an attempt to collect a debt and any information obtained will be used for that
purpose.
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Fannie Mae Hardship Form 1021
Home Affordable Modification Program Hardship Affidavit

Borrower Name (first, middle, last):
Date of Birth:

Co-Borrower Name (first, middle, last):
Date of Birth:

Property Street Address:
Property City, State, Zip:
Servicer:

Loan Number:

In order to qualify for ’s (“Servicer”) offer to enter into an
agreement to modify my loan, I/we am/are submitting this form to the Servicer and indicating
by my/our checkmarks the one or more events that contribute to my/our difficulty making
payments on my/our mortgage loan:

My income has been reduced or lost. For example: unemployment, underemployment,
reduced job hours, reduced pay, or a decline in self-employed business earnings. | have
provided details below under ““ Explanation.”

Borrower: Yes No Co-Borrower: Yes No

My household financial circumstances have changed. For example: death in family,
serious or chronic illness, permanent or short-term disability, increased family
responsibilities (adoption or birth of a child, taking care of elderly relatives or other
family members). I have provided details below under “Explanation.”

Borrower: Yes No Co-Borrower: Yes No

My expenses have increased. For example: monthly mortgage payment has increased or
will increase, high medical and health-care costs, uninsured losses (such as those due to
fires or natural disasters), unexpectedly high utility bills, increased real property taxes. |
have provided details below under “Explanation.”

Borrower: Yes No Co-Borrower: Yes No

My cash reserves are insufficient to maintain the payment on my mortgage load and cover
basic living expenses at the same time. Cash reserves include assets such as cash, savings,
money market funds, marketable stocks or bonds (excluding retirement accounts). Cash
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reserves do not include assets that serve as an emergency fund (generally equal to three times
my monthly debt payments). I have provided details below under “Explanation.”

Borrower: Yes No Co-Borrower: Yes No

My monthly debt payments are excessive, and | am overextended with my creditors. |
may have used credit cards, home equity loans or other credit to make my monthly
mortgage payments. I have provided details below under “Explanation.”

Yes No Yes No

Borrower: Co-Borrower:

There are other reasons I/we cannot make our mortgage payments. | have provided details
below under “Explanation.”

INFORMATION FOR GOVERNMENT MONITORING PURPOSES

The following information is requested by the federal government in order to monitor
compliance with federal statutes that prohibit discrimination in housing. You are not required
to furnish this information, but are encouraged to do so. The law provides that a lender or
servicer may not discriminate either on the basis of this information, or on whether you choose
to furnish it. If you furnish the information, please provide both ethnicity and race. For race,
you may check more than one designation. If you do not furnish ethnicity, race, or sex, the
lender or servicer is required to note the information on the basis of visual observation or
surname if you have made this request for a loan modification in person. If you do not wish to
furnish the information, please check the box below.

BORROWER:

Ethnicity:
____Hispanic/Latino
_____Not Hispanic/Latino

Race:

_____American Indian/Alaska Native
_____Asian

__ Black/African American

____Native Hawaiian/Other Pacific Islander
_____ White

I do not wish to furnish this information

CO-BORROWER:
Ethnicity:

____ Hispanic/Latino
_____Not Hispanic/Latino

Race:

_____American Indian/Alaska Native
_____Asian

_____ Black/African American

____Native Hawaiian/Other Pacific Islander
____ White

I do not wish to furnish this information
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TO BE COMPLETED BY INTERVIEWER

Interviewer’s Name (print or type):

Name/Address of Interviewer’s Employer:

Face-to-face interview
Interviewer’s Signature/Date

Address

Telephone (include area code)

Internet address
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BORROWER/CO-BORROWER ACKNOWLEDGEMENT

1. Under penalty of perjury, 1/we certify that all of the information in this affidavit is
truthful and the event(s) identified above has/have contributed to my/our need to modify
the terms of my/our mortgage loan.

2. l/we understand and acknowledge the Servicer may investigate the accuracy of my/our
statements, may require me/us to provide supporting documentation, and that knowingly
submitting false information may violate Federal law.

3. l/we understand the Servicer will pull a current credit report on all borrowers obligated
on the Note.

4. l/we understand that if I/we have intentionally defaulted on my/our existing mortgage,
engaged in fraud or misrepresented any fact(s) in connection with this Hardship
Affidavit, or if I/we do not provide all of the required documentation, the Servicer may
cancel the Agreement and may pursue foreclosure on my/our home.

5. l/we certify that my/our property is owner-occupied and I/we have not received a
condemnation notice.

6. I/we certify that I/we am/are willing to commit to credit counseling if it is determined
that my/our financial hardship is related to excessive debt.

7. l/we certify that I/we am/are willing to provide all requested documents and respond to
all Servicer communication in a timely manner. I/we understand that time is of the
essence.

8. I/we understand that the Servicer will use this information to evaluate my/our eligibility
for a loan modification or other workout, but the Servicer is not obligated to offer me/us
assistance based solely on the representations in this affidavit.

9. I/we authorize and consent to Servicer disclosing to the U.S. Department of Treasury or
other government agency, Fannie Mae and/or Freddie Mac any information provided by
me/us or retained by Servicer in connection with the Home Affordable Modification
Program.

Borrower Signature Date Co-Borrower Signature Date
E-mail Address: E-mail Address:

Cell phone # Cell phone #

Home Phone # Home Phone #

Work Phone # Work Phone #

Social Security # - - Social Security # - -
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EXPLANATION:
(Provide any further explanation of the hardship making it difficult for you to pay on your
mortgage.)
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EXHIBIT 5B

BORROWER’S FINANCIAL DISCLOSURE FOR MEDIATION
(SHORT SALE)
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In addition to the FANNIE MAE HARDSHIP FORM 1021 in Exhibit 5A
above, the following information must be uploaded into the web-enabled
IT platform on behalf of the borrower:

Signed purchase contract for the homestead residence

Listing agreement for sale of the homestead residence

Preliminary HUD-1

Written permission from the borrower authorizing the plaintiff or any
agent of the plaintiff to speak with the real estate agent about the

borrower’s loan

Borrowers should be reminded that the sale MUST be an arm’s length
transaction, and the property cannot be sold to anyone with close personal
or business ties to the borrower.
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EXHIBIT 5C

BORROWER’S FINANCIAL DISCLOSURE FOR MEDIATION
(DEED IN LIEU OF FORECLOSURE)
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In addition to the FANNIE MAE HARDSHIP FORM 1021 in Exhibit 5A
above, the following information must be uploaded into the web-enabled
IT platform on behalf of the borrower:

Current title search for the homestead residence
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EXHIBIT 6

BORROWER’S REQUEST FOR
PLAINTIFF’S DISCLOSURE FOR MEDIATION
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

NOTICE OF BORROWER’S REQUEST FOR PLAINTIFF’S
DISCLOSURE FOR MEDIATION
, (printed name), as the borrower on the mortgage

sued upon in this case, hereby requests the following information and disclosure

from the plaintiff pursuant to Administrative Order [number] entered in the

[number] Judicial Circuit (mark the information and documents requested):
___ Documentary evidence the plaintiff is the owner and holder in due

course of the note and mortgage sued upon.

A history showing the application of all payments by the borrower

during the life of the loan.

A statement of the plaintiff’s position on the present net present value

of the mortgage loan.

The most current appraisal of the property available to the plaintiff.

Signed on , 20

(Signature)

[Certificate of Service on the parties]
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EXHIBIT 7

PLAINTIFF’S NOTICE OF ATTENDING MEDIATION
THROUGH THE USE OF COMMUNICATION EQUIPMENT
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

NOTICE THAT PLAINTIFF’S REPRESENTATIVE WILL APPEAR
THROUGH THE USE OF COMMUNICATION EQUIPMENT AND
DESIGNATION OF AUTHORITY TO SIGN SETTLEMENT
AGREEMENT

Plaintiff gives notice of exercising the option to allow plaintiff’s
representative designated in Form A filed in this case to attend mediation through
the use of communication equipment, and designates [name of person] as the
person who will be physically present at mediation with full authority on behalf of
plaintiff to sign any settlement agreement reached at mediation.

On the date of the mediation, plaintiff’s representative can be reached by
calling the following telephone number: [telephone number, including area code
and extension].

Signed on , 20

[Name of Plaintiff]

(Signature)

(Printed Name)
[Certificate of Service by Plaintiff’s Counsel]
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EXHIBIT 8

PLAINTIFF’S CERTIFICATION REGARDING
ATTENDANCE AT MEDIATION THROUGH THE USE OF
COMMUNICATION EQUIPMENT
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

CERTIFICATION REGARDING ATTENDANCE AT MEDIATION
THROUGH THE USE OF COMMUNICATION EQUIPMENT

[Name], who was designated as Plaintiff’s Representative in Form A filed
herein, under penalty of perjury, states to the court that [he][she] (mark as
appropriate)

m Attended mediation through the use of communication equipment, and was
on the communication equipment at all times during the entire mediation.
O Attended mediation, through the use of communication equipment but was

not on the communication equipment at all times during the mediation.

Signed on , 20

(Signature)

(Printed Name)

[Certificate of Service by Plaintiff’s Counsel]
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EXHIBIT 9

MEDIATION REPORT
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

MEDIATION REPORT
(RMFM Program)

Pursuant to the Court's Order, a Mediation Conference was conducted by
[name of mediator], Certified Circuit Civil Mediator, on [date].
1. The following were present:
a)  The Plaintiff’s Representative, [name], and Plaintiff’s attorney,
[name].
b)  The Defendant[s], [name(s)], and his/her/their attorney[s],
[name(s)].
2. The result of the Mediation Conference is as follows (Mediator selects
only one):
__Asigned SETTLEMENT AGREEMENT was reached during
this Conference.
_______The parties have reached a total IMPASSE.
______ The parties have agreed to ADJOURN the mediation to [date].
______Mediation has been TERMINATED.
As required by Administrative Order [number] a copy of the most recently

filed Form A is attached.

[Certificate of Service]
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EXHIBIT 10

CERTIFICATION REGARDING SETTLEMENT
AUTHORITY
(RESIDENCE NOT HOMESTEAD)
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

PLAINTIFF’S CERTIFICATION SETTLEMENT AUTHORITY
(Residence Is Not Homestead)

In compliance with Administrative Order [number], the undersigned
attorney certifies that following person or entity has full authority to negotiate a
settlement of this case with the borrower without further consultation:

(All of the following information must be provided)
Name:

Mailing Address:

Telephone Number (including area code and extension):
Fax Number:

Email Address:

Loan/File Number:

Notice to Defendants: Because of privacy laws and rules, the plaintiff will only
be able to negotiate a modification of the loan with the named borrower on the
underlying debt.

| certify a copy of this certification was served on defendants with the
summons.

Date:
[Signature, Address, Phone Number of Plaintiff’s Counsel]
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EXHIBIT 11

ORDERS FOR REFERRALS, COMPLIANCE,
AND ENFORCEMENT
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).
ORDER TO SHOW CAUSE

(Plaintiff’s Failure to Comply with Administrative Order [number])

It appearing to the court that Plaintiff has failed to comply with the
requirements of Administrative Order [number] in regards to the following (as
marked):

Form A
Plaintiff failed to file Form A.

Plaintiff failed to electronically submit Form A to the Program Manager
using the approved web-based information platform.

Payment of RMFM Program Fees

Plaintiff failed to pay the portion of the RMFM Program fees payable at the
time suit is filed.

Plaintiff failed to pay the portion of the RMFM Program fees payable within
10 days after the notice conference is filed.

Electronic Transmittal of Case Number and Borrower Contact Information

Plaintiff failed to electronically submit the case number and contact
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information to the borrower to the Program Manager using the approved
web-based information platform.

Failure to File and Serve Certification Regarding Settlement Authority

Plaintiff failed to file and serve the certification regarding the person or
entity with full settlement authority where the residence is not homestead
(Form Exhibit 9 attached to the Administrative Order).

Attendance at Mediation
Plaintiff’s counsel failed to attend mediation.

Plaintiff’s representative designated in the most recent Form A filed in the
court file failed to attend mediation.

Plaintiff’s agent with full authority to sign a settlement agreement failed to
attend mediation.

Plaintiff’s representative failed to attend by telephone at all times during the
mediation session.

After the mediation resulted in an impasse, plaintiff’s representative failed to
file the certification regarding attendance at mediation by telephone at all
times (Form Exhibit 7 attached to the Administrative Order).

IT IS ORDERED that Plaintiff shall appear before the court at the
[designation of courthouse/courtroom] on [date] at [time] to show cause why
sanctions for noncompliance the Administrative Order [number] should not be
imposed. Plaintiff is cautioned that failure to appear at the show cause hearing
may result in the case being dismissed and the imposition of other appropriate
sanctions.

Signed on [date]
[signature block for judge]

[Certificate of Service]

A-54



IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

ORDER AFTER SHOW CAUSE HEARING
(Plaintiff’s Failure to Comply with Administrative Order [number])

The court having determined that Plaintiff has failed to comply with the
requirements of Administrative Order [number], it is ORDERED and
ADJUDGED (as marked):

Form A

Within 10 days from the date of this order, Plaintiff shall file and

electronically submit Form A to the Program Manager using the approved

web-based information platform.

Payment of RMFM Program Fees

Within 10 days from the date of this order, Plaintiff shall pay $
of the RMFM Program fees to the Program Manager.

Electronic Transmittal of Case Number and Borrower Contact Information
Within 10 days from the date of this order, Plaintiff shall electronically

submit the case number and contact information to the borrower to the
Program Manager using the approved web-based information platform.
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Failure to File and Serve Certification Regarding Settlement Authority

Within 10 days after the date of this order, Plaintiff shall file and serve the
certification regarding the person or entity with full settlement authority
where the residence is not homestead (Form Exhibit 9 attached to the
Administrative Order).

Attendance at Mediation
Plaintiff’s counsel shall attend the next scheduled mediation in this case.
(Name), as plaintiff’s representative

designated in the most recent Form A filed in the court file, shall physically
attend the next scheduled mediation in this case.

(Name), as plaintiff’s agent with full
authority to sign a settlement agreement shall attend the next scheduled
mediation in this case.

Dismissal
This case is dismissed without prejudice.
Additional Sanctions
The court determines Is entitled to an award

of attorney’s fees and cost, the amount of which shall be determined at a
subsequent hearing.

Signed on [date]
[signature block for judge]

[Certificate of Service]
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

IN AND FOR COUNTY, FLORIDA
Case No(s).:
Plaintiff(s),
VS.
Defendant(s).

ORDER REFERRING CASE TO RMFM PROGRAM
(Case Filed Prior to [effective date of Administrative Order])

It appearing to the court that the residence which is the subject of this action
to foreclose a mortgage is a “homestead residence” to which Administrative Order
[number] applies and that Defendant (Borrower) has
requested that the case be referred to mediation, it is ORDERED:

The case is referred to the RMFM Program for mediation, and the plaintiff
and borrower shall comply with Administrative Order [number]. Within 10 days
from the date of this order, the plaintiff shall pay that portion of the RMFM
Program fees payable at the time suit is filed, file a properly filled out Form A in
the manner required by the administrative order, and electronically transmit Form
A to the Program Manager using the approved web-based information platform.

The plaintiff and borrower are to cooperate with the Program Manager and
must attend any mediation scheduled by the Program Manager.

The plaintiff is advised and cautioned that failure to comply in a timely
manner with the requirements of this order will result in dismissal of the cause of
action without further order of the court.

Signed on [date]
[signature block for judge]

[Certificate of Service]
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EXHIBIT 12

MEDIATION TRAINING STANDARDS
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Residential Mortgage Foreclosure Training Standards
Introduction

Achieving an informed and committed workforce of Residential Mortgage
Foreclosure Mediators requires not only a grasp of the obvious mediation skills,
but an extension of those skills into practical and substantive knowledge areas
including, but not limited to, mortgage loan products, securities, loan servicers,
court processes, and resolution options. A training model which includes both a
preliminary online modular dissemination of information followed by live
classroom training will provide this knowledge. Participants’ completion of online
training modules prior to a one-day live class will facilitate better discussion and
greater comprehension. Post training access to online practice resources can
improve, develop statewide practice and provide real time content updates.

Development of this training model is not only feasible, but also can be
developed in a timely way. We recommend that each training provider maintain a
needs-based approach to training, reflect on and respond to the participants’ needs,
and clearly state a training rationale that will serve as a methodological and ethical
touchstone. It is our hope that this outline for Residential Mortgage Foreclosure
Mediation Training Objectives and Standards will lead to quality mortgage
foreclosure mediation training and practice throughout the State of Florida.

1. Mortgage Foreclosure Mediation Training Goals

At the conclusion of the training, the participants shall be able to:

e Recognize Basic Legal Concepts in Mortgage Foreclosure Mediation
e |dentify Negotiation Dynamics in Mortgage Foreclosure Mediation

o |dentify Mediation Process and Techniques in Mortgage Foreclosure
Mediation

e Recognize Financial Issues in Mortgage Foreclosure Mediation
¢ |dentify Communication Skills in Mortgage Foreclosure Mediation

e Recognize Ethical Issues in Mortgage Foreclosure Mediation
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Learning Objectives

a.

Basic Legal Concepts in Mortgage Foreclosure Mediation

1)

2)

3)

4)

Recognize basic legal concepts in mortgage foreclosures.

Explain the process of, and timelines in, mortgage foreclosure
and in the mortgage foreclosure mediation process.

Identify the state rules, state and federal statutes, servicing
guidelines, and local procedures and forms governing mortgage
foreclosure mediation.

Identify the protections, constraints, and exceptions of the
Florida Confidentiality and Privilege Act in the context of
Mortgage Foreclosure Mediation.

Negotiation Dynamics in Mortgage Foreclosure Mediation

1)

2)

3)

Recognize the issues of settlement authority as they relate to the
stakeholders in Mortgage Foreclosure Mediation.

Recognize the impact of physical, telephonic, videoconference,
on line or other electronic means of appearance at the mediation
conference on the negotiation.

Recognize the role(s) of the following in the Mortgage
Foreclosure Mediation process:

I. lender
ii. loan servicer
iii.  investor
Iv. mortgage broker
V. mortgage pool
vi. second mortgagee
vii.  condominium association
viii. homeowners’ association
iIX.  lien holders (i.e., municipal, mechanics lien)
X. MERS
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4)

5)

6)

7)

Xi.  appraiser

Recognize techniques for assessing risks and incentives in a
mortgage foreclosure case.

Recognize concept of “good faith” and distinguish it from state
court appearance requirements.

Recognize basic mortgage nomenclature and sources, types and
structure of mortgages.

Identify options for resolution such as:

I.  modification of mortgage terms
1. partial loan forgiveness
ii.  placement of delinquent payments at the end of the loan
term
Iv. short sale
v. deed in lieu of foreclosure
vi.  waiver of deficiency judgment
vii.  stipulation to modify (i.e., if mortgagor makes X number
of payments, then the loan will be modified)

viii.  principal set aside

IX. repayment plan

X. loan reinstatement

Xi.  “right to rent” (i.e., the bank owns the property and rents
it to the former borrower at the market rental rate)

Mediation Process and Techniques in Mortgage Foreclosure
Mediation

1)

2)

Identify procedural elements which should be addressed prior
to the parties’ entry into the mediation room including
telephonic and other electronic equipment.

Identify information which needs to be exchanged prior to
mediation (i.e., Pooling and Servicing Agreement; life of loan
history; mortgagee current financial disclosure; different loss
mitigation, loan modification and other resolution options).

A-61



3)

4)

5)

6)

7)

8)

9)

Identify issues which are appropriate for mortgage foreclosure
mediation and those that are not appropriate.

Identify individuals who are essential participants in mortgage
foreclosure mediation as well as those who are entitled to be
present and those who are not required to participate but whose
participation may be helpful in mediation.

Describe techniques for mediating when all parties are self-
represented, some parties are self-represented, or all parties are
presented by counsel.

Identify appropriate techniques for handling a situation where a
representative appearing for a party does not have full authority
to settle.

Discuss the dynamics of mediating when one or more parties,
participants, or representatives frequently participate in
mediation.

Discuss how emotions affect mortgage foreclosure issues and a
party’s ability to effectively mediate.

Identify the role and procedures of the Program Manager

Financial Issues in Mortgage Foreclosure Mediation

1)

2)

3)

Understand the Net Present VValue Model of the Making Home
Affordable Program.

Understand debt-to-income ratios and guidelines and potentials
for re-defaults.

Identify Fannie Mae, Freddie Mac, FHA, VA, and other loan
servicer and investor issues and options.

Communication Skills in Mortgage Foreclosure Mediation

1)

Identify appropriate questions to assist the parties see their own
and the other party’s issues.
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2)

Identify resources for foreign language interpreters and when
and how to use them.

f. Ethical Issues in Mortgage Foreclosure Mediation

1)

2)

3)

Recognize power imbalances and when a mediator shall advise
the parties of the right to seek independent legal counsel.

Understand that a mediator shall not offer a personal or
professional opinion intended to coerce the parties, unduly
influence the parties, decide the dispute, direct a resolution of
any issue or indicate how the court in which the case has been
filed will resolve the dispute.

Memorializing the parties’ agreement.

3. Training Parameters

a. Training Provider

1)  Training may be provided by the Program Manager(s) OR by
independent training providers.
b. Funding
1) Fees would be paid by mediators to training provider(s) and

may include entire training process.

C. Structure

1)

2)

3)

A series of self — study web based modules corresponding to
the six categories of learning objectives outlined in these
recommendations — each followed by an online quiz;
completed at participant’s own pace.

Final online test for pass code entry to live class.

Live classroom training
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Length of Training. An instructional hour is defined as
50 minutes.

Span of Training. Live mortgage foreclosure mediation
training shall be presented over a period of one (1) day.

4)  Certificate of Completion of Advanced Course on Florida
Residential Mortgage Foreclosure Mediation given to
participant. Access to web-based modules terminates.

5)  Optional Online Learning Forum - for continued learning
provided by Program Manager(s) OR by independent training
providers — additional monthly fee for access

4, Recommended Course Content Requirements

Required Training Materials. At a minimum, training providers shall provide each
of their attendees with a training manual that includes:

a. An agenda annotated with the learning objectives to be covered in
each section and the intended method of instruction;

b. Sample mortgage foreclosure mediated settlement agreements;

C. Sample federal government forms, i.e. HAMP Program Hardship
Affidavit, HAMP Trial Period Plan, HAMP FAQs, IRS Form 4506-
T, Foreclosure Mediation Financial Worksheet;

d. Suggested readings including:

Vi.

Chapter 44, Florida Statutes — Mediation Alternatives to
Judicial Action

Florida Rules for Certified and Court-Appointed
Mediators

Rules 1.510 and 1.700 - 1.750, Florida Rules of Civil
Procedure

Chapter 697, Florida Statutes — Instruments Deemed
Mortgages and the Nature of a Mortgage

Chapter 701, Florida Statutes — Assignment and
Cancellation of Mortgages

Chapter 702, Florida Statutes — Foreclosure of
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Vil.

viii.

XI.
Xil.
Xiil.
Xiv.

XV.

XVI.

Mortgages, Agreements for Deeds, and Statutory Liens
Chapter and/or sections pertaining to Condominiums and
Homeowner Associations

Section 55.10(1), Florida Statutes (2004) pertaining to
judgment liens

Federal statutes (i.e. Bankruptcy; Truth in Lending Act,
Hope for Homeowners Act of 2008, Fair Debt Collection
Practices Act, Service Members Civil Relief Act of 2003,
and others to be identified and defined more specifically)
Homeowner Affordability and Stability Plan, Home
Affordable Modification Program (HAMP), and
guidelines for servicers

Glossary of Terms

List of local, state and federal resources for borrowers
Internet Links to useful on line resources

Current Supreme Court of Florida Administrative Order,
In Re Task Force on Residential Mortgage Foreclosure
Cases

Local Judicial Circuit Administrative Order on
Residential Mortgage Foreclosure Cases

Additional reading resources provided by the Mediation
Manager

5. Training Methodology

a.

Pedagogy. Residential mortgage foreclosure mediation training
programs shall include, but are not limited to, the following: lecture,
group discussion, and a mortgage foreclosure mediation
demonstration.

1) Use of subject matter specialists, i.e. lender, borrower, loan
servicer, investor, plaintiff and defense counsel, mortgage
foreclosure counselor, community resources.

2) A subject matter specialist shall have a substantial part of his or
her professional practice in the area about which the specialist
is lecturing and shall have the ability to connect his or her area
of expertise with the residential mortgage foreclosure mediation
process.
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Residential Mortgage Foreclosure Mediation Demonstration. All
mortgage foreclosure mediation training programs shall present a
residential mortgage foreclosure role play mediation demonstration
either live (including video conferencing) or by video/DVD
presentation.

Web-Based Methodologies. Web-based technologies may be used as
an optional delivery method or as a post-training forum for continued
learning and discussion for mediators. An online version of the
training may provide a repository for the rapidly changing residential
mortgage foreclosure training information.

Assessment. Post-training assessment by participants, using post-
training surveys combining a Likert scale with narrative response
components, should inform content development and methodologies
and provide quality assurance for training providers. The post-
training survey would give the participants the opportunity to evaluate
the effectiveness of the trainer(s), the substantive content of the
program, and the practical value of the training, and to offer additional
suggestions or comments.
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EXHIBIT 13

PARAMETERS FOR MANAGED MEDIATION
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PARAMETERS FOR PROVIDERS OF MANAGED MEDIATION

SERVICES

Purpose: To define the parameters of managers directing mediation services
for parties involved in residential mortgage foreclosure litigation.

A

Characteristics of Program Manager

1.

2.

w

o1

~

9

10.
11.

12.
13.

Compliant with ADR principles as promulgated by the supreme court,
and ADR statutes and rules;

Non-profit entity or associated with a reputable organization of
proven competence, autonomous and independent of the judicial
branch;

Capable of efficient administration of large case loads;

Sensitive to cultural, diversity, and Americans with Disabilities Act
ISSues;

Politically and professionally neutral,

Knowledgeable of court procedures, current trends, laws, rules, and
regulations affecting residential foreclosures;

Fiscally transparent and accountable;

Quickly adaptable to a dynamic and rapidly evolving legal
environment;

Financially stable;

Capable of sustained operation without fiscal impact on the courts;
Capable of effectively implementing information technology systems
and web-based programs;

Alert to ethical and confidentiality issues; and

Agreeable to acting as manager for voluntary pre-suit mediation.

Services to be Provided by Program Manager

1.

Receive mediation referrals and, within designated time limits,
schedule and coordinate mediation conferences: date, place and time;
reserve and provide venues for mediation and caucus; manage
continuances and re-scheduling;

Maintain financial books and records to insure transparency and
accuracy of receipts and expenditures;
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10.

Prepare financial statements, financial and performance reports (for
example, attendance and failure to attend mediation reports);

Establish and maintain performance standards for staff and mediators,
including maintaining a roster of mediators comprised of persons who
are properly trained in accordance with the standards attached, and
who are otherwise qualified, and effective in foreclosure mediation;

Assist in specialized training of mediators for workout options and
resources;

Arrange and pay for interpreters;

Bill, collect, deposit, and disburse mediation fees and refunds; pay for
necessary services and costs incidental to mediation managing as
required to implement mediation administrative order;

Establish procedures for managing and communicating with pro se
litigants and attorneys. This includes implementing a process for
prompt outreach to borrower-owners immediately after suit has been
filed; the goal of the outreach is to inform mortgagors about the
mediation program, invite their participation, and to start the process
of referral to mortgage foreclosure counseling and the collection of
required financial information;

Establish procedures for complying with confidentiality rules;
Establish a system for managing mediators that:

a. Provides for the impartial assignment of mediators, for
example, by the use of a rotating list,

b. Is open to qualified supreme court certified mediators who are
capable of providing effective services in the residential
foreclosure setting, and

C. Allows for more than one Mediation Managing entity in the
circuit if approved by the chief judge.
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11.

12.

13.

14.

15.

16.

17.

18.

19.

20.

21.

22,

Monitor or supervise the preparation of mediation settlement
agreements;

In accordance with the Administrative Order establish the schedule
for division of fees between mediators, managers and others;

Prepare operational reports as required by the chief judge, regarding
the number of cases mediated, impasse or successful mediations, etc.;

Solicit qualified mediators and maintain current list of mediators
available for residential foreclosure cases;

Establish procedures for disqualifying and replacing mediators with
ethical or other conflicts;

Coordinate the referral of mortgagors to certified foreclosure
counselors pre-mediation;

Refer unrepresented parties to legal aid, or panels of pro bono or
reduced fee attorneys;

Facilitate the exchange of documents between the parties, pre- and
post-mediation, including the establishment and maintenance of a
secure web-based communication system between the Program
Manager and all parties to mediation using a platform capable of
transmitting financial data, email, mediation forms and attachments,
and able to track participant payments and refunds;

Maintain for dissemination to owner-borrowers a list of approved
foreclosure counselors willing to perform services at the rates
established by the court;

Answer inquiries from mediators and parties re the mediation process
and forms;

Establish a system for resolving complaints against mediators and
other persons involved in the Managed Mediation Program;

Establish procedures for participant evaluation of mediation program
services, including satisfaction surveys;
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23.

24,

Develop the forms and procedures necessary to verify compliance
with the residential foreclosure mediation program by lender/servicer
representatives, their attorneys, and borrowers; and

Using judicial disqualification criteria as a model, disclose to the chief
judge any direct or indirect financial ties to lenders/servicers
(including any immediate family members), whether present or within
the past three (3) years, with a continuing obligation to disclose.
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EXHIBIT 14

RMFM PROGRAM FLOWCHART

A-72



Residantial
Homestaad

Eorm " &"

Nadiation
LS Tl I‘.I’

Bormower
responds

Yas

T&3

Civil CoverShest

Homestgad?

Managed Mediation Process

rraad

hediztion Manager
contacts borrower
[telephons, e-mail,

Aeferred to F/C for
counsaling &
g urme i on

Stipulation of Seftement
#nd Dismissa

C uploads
financial
SoCumenTEton

ko
—3 Mon-Homestesd }—
L]
Certificate of
Borrowear gl
M unzhiztobs ——HA :i';nz':'rﬁ
cont=cted s
Ca== grocesds
n [itigation
F
Mo

Lendzr reviews fnancial
documemiabhon.

W scheduled mediation

Stipulation of Saftiement
and Dismissal

Vs

hiediztion

A-73

successful?

— imp-asse




APPENDIX B

BEST PRACTICES CASE MANAGEMENT FORMS



IN THE CIRCUIT COURT OF THE

JUDICIAL CIRCUIT
Plaintiff IN AND FOR ,
FLORIDA

VS.
GENERAL JURISDICTION
CASE NO.:

Defendant

Notice of Hearing Form - Residential Foreclosure

El tribunal no proveé intérpretes judiciales para los casos de reposesion hipotecaria (foreclosure). Si usted no
habla inglés, por favor traiga su propio intérprete calificado para traducirle a usted en esta audiencia.
Alguien que tenga mas de 18 afios.

Tribunal la pa bay entepret nan ka Ié yo menase pou sezi kay ou. Tanpri, vini ak you moun ki gen plis ke 18
an pou tradui pou ou nan odyans sa a, si ou pa pale Angle.

TO: (name of party being noticed, should include service list)
You are notified that the undersigned lawyer will bring the following Motion:

before the Honorable
For hearing:

Address:
Date:
Time:

This hearing may be confirmed the business day before by calling
Movant’s failure to contact opposing side to confirm/cancel hearings may result in sanctions.

By:

(attorney)
Bar No.
Address:
Telephone No.:
Fax No:
Email address:
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IN ACCORDANCE WITH THE AMERICANS WITH DISABILITIES ACT OF 1990,
PERSONS NEEDING SPECIAL ACCOMIDATIONS TO PARTICIPATE IN THIS
PROCEEDING SHOULD CONTACT THE COURT ADA COORDINATOR NO LATER
THAN 7 DAYS PRIOR TO THE PROCEDDING AT (XXX) XXX-XXXX (VOICE) OR
(XXX) XXX-XXXX (TDD) AND (XXX) XXX-XXXX FOR FAX, WITHIN TWO (2)
WORKING DAYS OF YOUR RECEIPT OF THIS DOCUMENT. TDD USERS MAY
ALSO CALL 1-800-955-8771, FOR THE FLORIDA RELAY SERVICE.
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VS.

IN THE CIRCUIT COURT OF THE
JUDICIAL CIRCUIT

IN AND FOR )
FLORIDA
GENERAL JURISDICTION
CASE NO.:
Plaintiff
Defendant.

Notice of Hearing on Motion to Dismiss and Order of Dismissal
Fla. R. Civ. P. 1.070(})

YOU ARE HEAREBY NOTIFIED that upon the Court’s motion the above styled cause has been
set for hearing in that is does not affirmatively appear that a summons has (have) been served on
the defendant(s) within 120 days pursuant to Fla. R. Civ. P. 1.070(j).

Therefore, it is ADJUDGED as follows:

1. Plaintiff shall show good cause why service has not been perfected within 120 days of the

date of the filing of the complaint. Said showing shall be in writing and filed with the
Clerk of Court at least (5) days before the hearing date referenced in paragraph 2. A
courtesy copy also must be delivered to: Service  Calendar,

at least (5) days before the hearing date referenced in paragraph 2.

If a showing of good cause is timely filed, you must appear at the hearing which shall be

held on the day of , at a.m. The hearing shall take

place at , in  Room No.
before the Honorable

Failure to timely file a showing of good cause will result in this action being dismissed
without further Order on the date specified in paragraph 2. Said dismissal shall be
without prejudice.

4. The Clerk of Court will record this Order of Dismissal after the hearing date in paragraph

2.
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DONE AND ORDERED in chamber at County, Florida this day of

April, 2008.

CIRCUIT COURT JUDGE
CC:

IN ACCORDANCE WITH THE AMERICANS WITH DISABILITIES ACT OF 1990,
PERSONS NEEDING SPECIAL ACCOMIDATIONS TO PARTICIPATE IN THIS
PROCEEDING SHOULD CONTACT THE COURT ADA COORDINATOR NO LATER
THAN 7 DAYS PRIOR TO THE PROCEDDING AT ( (VOICE) OR
(TDD) AND ( FOR FAX, WITHIN TWO (2
WORKING DAYS OF YOUR RECEIPT OF THIS DOCUMENT. TDD USERS MAY
ALSO CALL 1-800-955-8771, FOR THE FLORIDA RELAY SERVICE.

Copies mailed and certified to:
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT
STATE OF FLORIDA, IN AND FOR COUNTY
CIRCUIT CIVIL DIVISION
DISMISSAL DOCKET & CASE MANAGEMENT SCHEDULING ORDER

STYLE CASE NUMBER ATTORNEY/PRO SE PARTY

ORDER TO SHOW CAUSE WHY CASE SHOULD NOT BE DISMISSED FOR FAILURE
TO SERVE WITHIN 120 DAYS AND SCHEDULING CASE MANAGEMENT
CONFERENCE

NOTE: HEARING MAY BE CANCELLED IFCOURT RECEIVES COPY OF VOLUNTARY DISMISSAL,
SUGGESTION OF BANKRUPTCY OR RETURN OF SERVICE PRIOR TO ABOVE DATE

PLEASE BE ADVISED that, pursuant to Florida Rules of Civil Procedure Rule 1.070 and Rule 1.200(a),
the cases above listed will be called up for Case Management Conference at

, Florida, before the Honorable

. Rule 1.070 provides when service of the initial process and initial pleading is not made
upon a defendant with 120 days after the filing of the initial pleading directed to that defendant, the court shall direct
that service be effected within a specified time or shall dismiss the action without prejudice or drop that defendant as
a party. The court may extend the time for service for an appropriate period if the plaintiff shows good cause or
excusable neglect for the failure. Wherefore, Plaintiff, individually or through counsel if represented is hereby
ordered to appear and show cause on the date listed below as to why the case, as listed above, should not be
dismissed.

HEARING DATE:

Attorneys must be present in person before the Court at this hearing. Incarcerated parties without legal
counsel may contact the court at no later than 48 hours prior to the hearing to arrange a telephonic
appearance. Inmates will not be transported.

ON FAILURE OF THE PARTIES OR COUNSEL TO ATTEND THE CONFERENCE, THE COURT MAY
DISMISS THE ACTION WITHOUT PREJUDICE AS PROVIDED IN RULE 1.070 (j).
THIS CASE MANAGEMENT CONFERENCE MAY ONLY BE CANCELLED
WITH THE COURT’S PRIOR WRITTEN PERMISSION.

DONE AND ORDERED in : County, Florida this  day of ,

20

CIRCUIT JUDGE
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Copies Provided to Counsel

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you
are entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator,

FL , phone number within 2 working days of your receipt of this Order Scheduling Case
Management conference; if you are hearing impaired, call ; if you are voice impaired, call
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT
STATE OF FLORIDA, IN AND FOR COUNTY
CIRCUIT CIVIL DIVISION

NOTICE OF LACK OF PROSECUTION AND

CASE MANAGEMENT SCHEDULING ORDER

STYLE CASE NUMBER DATE AND TIME

NOTICE OF LACK OF PROSECUTION

PLEASE TAKE NOTICE that it appears on the face of the record that no activity by filing of
pleadings, order of court, or otherwise has occurred for a period of 10 months immediately preceding service
of this notice, and no stay has been issued or approved by the court. Pursuant to rule 1.420(e), if no such
record activity occurs within 60 days following the service of this notice, and if no stay is issued or approved
during such 60 day period, this action may be dismissed by the court on its own motion or on the motion of
any interested person, whether a party to the action or not, after reasonable notice to the parties, unless a
party shows good cause in writing at least 5 days before the hearing scheduled below on the motion why the
action should remain pending.

ORDER SCHEDULING CASE MANAGEMENT CONFERENCE

NOTE: HEARING MAY BE CANCELLED IFCOURT RECEIVES COPY OF VOLUNTARY DISMISSAL,
SUGGESTION OF BANKRUPTCY OR UNIFORM ORDER SCHEDULING TRIAL PRIOR TO ABOVE DATE

PLEASE BE ADVISED that, pursuant to Rule 1.200(a), Fla. R. Civ. Proc., the cases above listed will be
called up for Case Management Conference at the ,
Florida, before the Honorable . Rule 2.250 of the Florida Rules of Judicial Administration
prove time standards which are presumptively reasonable for the completion of cases. In civil cases, jury cases are
to be disposed within 18 months of filing and non-jury cases are to be disposed within 12 months of filing. The
Court records reveal either that the above-styled cause has exceeded these standards or there are other compelling
reasons for case management.

HEARING DATE:

Matters to be considered at the Case Management Conference include matters that may aid in the disposition of the
action including, but not limited to:

Schedule or reschedule trial or additional case management conference;

Schedule or reschedule the service of motions, pleadings and other papers;

Coordinate the progress of the action if complex litigation factors are present;

Limit, schedule, order or expedite discovery;

Schedule disclosure of expert witnesses are discovery of facts known and opinions held by such
experts;

Schedule time to hear motions in limine;

Require filing of preliminary stipulations if issues can be narrowed:;

Possibilities of settlement;

Dismissal without prejudice.

agkrwdE
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Attorneys must be present in person before the Court at this hearing. Incarcerated parties without legal
counsel may contact the court at no later than 48 hours prior to the hearing to arrange a
telephonic appearance. Inmates will not be transported.

ON FAILURE OF THE PARTIES OR COUNSEL TO ATTEND THE CONFERENCE, THE COURT MAY
DISMISS THE ACTION, STRIKE PLEADINGS, LIMIT PROOF OR WITNESSES OR TAKE ANY
OTHER APPROPRIATE ACTION AS PROVIDED IN RULE 1.200 ().

THIS CASE MANAGEMENT CONFERENCE MAY BE CANCELLED
WITH THE COURT’S WRITTEN PERMISSION.
STIPULATIONS TO CONTINUE WILL BE GRANTED ONLY UPON A SHOWING OF GOOD CAUSE

DONE AND ORDERED in , County, Florida this  day of

, 20

CIRCUIT JUDGE

Copies Provided to Counsel and Pro Se Parties

If you are a person with a disability who needs any accommodation in order to participate in this proceeding, you
are entitled, at no cost to you, to the provision of certain assistance. Please contact the ADA Coordinator,

, FL , phone
number within 2 working days of your receipt of this Order Scheduling Case Management
conference; if you are hearing impaired, call
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT
STATE OF FLORIDA, IN AND FOR COUNTY
CIRCUIT CIVIL DIVISION

ORDER FOLLOWING COURT SCHEDULED CASE MANAGEMENT

STYLE CASE NUMBER ATTORNEY/PRO SE PARTY

ORDER OF DISMISSAL WITHOUT PREJUDICE

THIS CAUSE came before the court for purpose of Case Management, pursuant to the
Florida Rules of Civil Procedure as provided in Rule 1.200 either due to failure to serve on a
timely basis as provided by Rule 1.070 or lack of prosecution as provided by Rule 1.420 (e).
Reasonable notice and opportunity to be heard was provided to plaintiff and all served parties at
the address(es) listed on pleadings. The order scheduling case management provided notice that
when a party or its counsel fails to attend a court scheduled case management conference, the
court may dismiss the action without prejudice. The Court finds that:

1 (a) FAILURE TO SERVE: No response was filed to demonstrate good cause
or excusable neglect for the failure to serve on a timely basis and a return of service has
not been filed. Cf. Fla.R.Civ.P. 1.070. OR

1. (b) LACK OF PROSECUTION: No written response was filed to
demonstrate good cause why the action should remain pending. Cf. Fla.R.Civ.P. 1.420
(e).
2. FAILURE TO APPEAR: No one appeared at the hearing. Cf. Fla.R.Civ.P.
1.200 (c).

It is therefore, ORDERED AND ADJUDGED this matter is dismissed without

prejudice.
DONE AND ORDERED in : County, Florida this
day of , 20

CIRCUIT JUDGE
Copies Provided:
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT
STATE OF FLORIDA, IN AND FOR COUNTY
CIRCUIT CIVIL DIVISION

STYLE CASE NUMBER ATTORNEY/PRO SE PARTY

CASE MANAGEMENT CONFERENCE ORDER

THIS CAUSE came before the court for a case management, pursuant to the Florida Rules of Civil
Procedure as provided in Rule 1.200. The order scheduling case management provided notice that when a party or
its counsel fails to attend a court scheduled case management conference, the court may dismiss the action without
prejudice. It is therefore, ORDERED AND ADJUDGED:

1 (@) FAILURE TO SERVE: This case is dismissed without prejudice. No response was filed to
demonstrate good cause or excusable neglect for the failure to serve on a timely basis and a return of
service has not been filed. Cf. Fla.R.Civ.P. 1.070. OR

1. (b) LACK OF PROSECUTION: This case is dismissed without prejudice. No written
response was filed to demonstrate good cause why the action should remain pending. Cf. Fla.R.Civ.P.
1.420 (e).

2. FAILURE TO APPEAR: This case is dismissed without prejudice. No one appeared at the
hearing. Cf. Fla.R.Civ.P. 1.200 (c).

3. RESCHEDULED: The case management conference is continued and reset for

,20 L at A.M./P.M. All provisions in the order scheduling case management

conference remain in force and effect.

4. PENDING MOTIONS SCHEDULED FOR HEARING: (All pending) (The following
motions:

are scheduled for hearing on ,20  at A.M./P.M.

5. MEDIATION: The parties shall schedule mediation and complete on or before
, 20
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6. TRIAL: Counsel for (select party) shall submit a uniform order scheduling

trial and pretrial conference within days.

7. OTHER:

It is therefore, ORDERED AND ADJUDGED this matter is (dismissed without prejudice) (continued as

provided above).

DONE AND ORDERED in , County, Florida this day of
, 20

CIRCUIT JUDGE

Copies Provided:
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IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT
IN AND FOR COUNTY, FLORIDA
CIVIL DIVISION

Plaintiff(s) CASE NO.:
VS.
DIVISION:

Defendant(s)

ORDER REMOVING CASE FROM PENDING STATUS

This cause came before the court ex parte as part of the Court’s ongoing responsibilities
concerning case management and, based on a review of the pleadings, it appears to the Court that
this case is not currently “pending.” It is therefore,

ORDERED and ADJUDGED
__Adismissal has been filed and this case is concluded.

_____ The Defendant has filed BANKRUPTCY. Therefore the Clerk of the Circuit shall
REMOVE THIS CAUSE FROM ACTIVE PENDING.

_____ The Parties have agreed to a SETTLEMENT. Therefore the Clerk of the Circuit Court
shall REMOVE THIS CAUSE FROM ACTIVE PENDING. If this cause goes into
Default, the Plaintiff may reinstate the matter and move forward with their case.

______ Other.

DONE and ORDERED in Chambers, : County, Florida
this___ day of , 20

CIRCUIT JUDGE

Copies Furnished To:
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IN THE CIRCUIT COURT
STATE OF FLORIDA
COURT OF GENERAL CIVIL JURISDICTION

Plaintiff, CASE NO.:

Vs.
DIVISION

Defendant.

CASE MANAGEMENT ADMINISTRATIVE ORDER

RESIDENTIAL MORTGAGE FORECLOSURE

THIS CAUSE came before the Court on the Court’s own motion for purpose of entry of a case
management order to govern the conduct of this case. Compliance with the provisions of this order is
mandatory unless waived in writing by the court after a hearing with notice to all parties of an
appropriate motion.

TIME STANDARDS

Counsel for the plaintiff will be responsible for compliance with the time standards set forth below. A
failure to comply with any portion of this order which is found attributable to deliberate delay on the
part of any party will be grounds for dismissal or other sanctions as deemed appropriate by the court.

IF UNOPPOSED and after compliance with the Administrative Order No.

(which provides for case management of residential foreclosure cases and mandatory referral of
mortgage foreclosure cases involving borrower-occupied residence to mediation),the presumptive date
to complete this cause is no later than days from the date that all defendants have been served as
required by law and the case is at issue.

IF OPPOSED and any defendant files a good faith intent (defined herein) to participate in voluntary
dispute resolution/mediation, then the presumptive date for completion of voluntary dispute
resolution/mediation is days from the date of the filing of the good faith compliance with an
additional days to complete a contested proceeding following mediation if the case is not settled.
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PROCEDURE

1. HOME OCCUPIED BY BORROWER: the case shall proceed as provided in Administrative
Order .

2. HOME VACANT OR OCCUPIED BY TENANTS: Upon a return of service indicating that the
home is vacant or is being occupied by tenants, the Plaintiff shall set the cause for a motion for final
summary judgment within days of the cause being at issue.

RESPONSIVE PLEADINGS:

1. MOTION TO DISMISS: A motion to dismiss must be set for hearing within days of filing.
If a defendant fails to set the cause for hearing, then the Plaintiff must do so. The hearing may not
be continued or cancelled without prior consent of the Court.

2. ANSWER: Upon the filing of an answer, the Plaintiff shall immediately submit an order referring
the parties to mediation within days.

MOTIONS TO WITHDRAW: Special appearances by defense counsel are not permitted. No motion
to withdraw will be granted, absent good cause shown and a hearing held on said motion, when there is
a motion filed by such attorney pending in the cause.

MOTIONS TO AMEND PLEADINGS/VOLUNTARY DISMISSAL: When Plaintiff has filed a
count to reestablish a lost note and thereafter discovers that the note is in its possession, counsel for the
plaintiff must immediately notify in writing all parties who have filed responsive pleadings of the
discovery of the original note and file a copy of such correspondence with the court.

VOLUNTARY DISPUTE RESOLUTION: Plaintiff will engage in voluntary dispute resolution as
provided in Administrative Order . In all other cases, parties must attend mediation prior to
non-jury trial unless otherwise ordered by the court.

HEARINGS:

1. SCHEDULING: Counsel for plaintiff may not schedule a hearing on a motion for summary
judgment unless the motion with the supporting affidavits has been filed.

2. CERTIFICATE OF COMPLIANCE WITH FORECLOSURE PROCEDURES: (form

available on circuit website) must be filed contemporaneously with the notice of hearing.

3. CONTINUANCES: Motions for continuance must be filed in writing supported by good cause. If

parties jointly stipulate to a continuance, a copy of the joint stipulation accompanied by an order must be

submitted to the court days prior to the scheduled hearing.

FINAL JUDGMENTS: The Final Judgment or Final Summary Judgment of Foreclosure shall be in
the model form provided and shall not include any costs not actually incurred and must be supported by
sworn testimony or affidavit (if summary judgment).

SALES: The Clerk’s sale shall be conducted as provided by law and may include such other method of
sale employing electronic media as determined by the Clerk of Court and permitted by law.
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DONE AND ORDERED this

day of

, 200

County, Florida.

Chief Judge
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IN THE CIRCUIT COURT OF THE FIFTEENTH JUDICIAL CIRCUIT
IN AND FOR PALM BEACH COUNTY, FLORIDA

ADMINISTRATIVE ORDER NO. 3.306-5/09

IN RE: CASE MANAGEMENT STATUS CONFERENCES

IN HOMESTEAD FORECLOSURE ACTIONS
BY INSTITUTIONAL LENDERS

During the sumuper of 2009, the Fifteenth Judicial Circuit will have staff atiomeys and

law schootl and college interns that can assist the court with the increasing foreclosure actions.

As set Torth in Administrative Order 3.305, Notices of Compliance may be filed up to 14

days after the filing of a response by a defendant/homecwner.

NOW, THEREFORE, pwsuant to the suthority conferred by Florida Rule of Judicial

Adminigtration 2.215, itis ORDERED as follows:

1.

All new foreclosure actions filed between May 20, 2009 and June 30, 2009 to which the
Plaintiff has attached exhibits in accordance with Administrative Order 3.305, will have
attached to the summons a Notice of Case Management Conference which Notice will be
provided to the Clerk and Comptrolier by Court Administration.

The Notice of Case Management Status Conference will be on a color of paper other than
white or blue (yellow, goldenrod, pink, efc.). A copy of the Notice of Case Management
Conference is aftached hereto as Exhibit “A”. The Clerk and Comptrol]er will note the
case number on the Case Management Conference Fom

The Notice of Case Management Conference will notice the parties to appear af a case
management conference no later than 34 days after the date of the issuance of the
summions (“34™ Day™)., A listing of filing dates and the corresponding Case Management
Conference Dates is attached heréto as Exhibit “B”.

Case Management conferences will ooour on Tuesdays and Thursdays from 3:00-5:00 in
the north end of the cafeteria at the Main Judicial Center. Additionsl days and/or tines
may set by order of the Chief Judge or a circuit judge assigned to foreclosure.

The case management status conferences are scheduled as follows:

a. Up to 300 cases are {0 be noticed for each case management conference.
b. The first 75 cases (cases 1-75) will be set at 3:00.

€ The second group of 75 cases (cases 76-150) will be set at 3:30,




10.

d. The third set of 75 cases (cases 151-225) will be set at 4:00 and the last set of 75
(cases 226-300) will be set at 4:30.

The case management conference is a request for appearance by the parties and no
penalty will be imposed upon a party should the party fail to appear.

If a defendant/homeowner appears at the case management status conference, a trial court
law clerk employed by the Fifteenth Judicial Circnit (Yjudicial law clerk™), or an
individual interning with the Fifieenth Judicial Cirenit (“judicial intern™) under the
supervision of the General Counsel, or other individuals employed or interning with the
Fifieenth Judicial Circoit, will meet with the defendant/homeowner and explain
Administrative Order 3.305 including its putpose, the forms, and the time limitations set
forth therefn. No legal advice will be' given.

Should a defendant/homeownier atiend the Case Management Status Conference and wish
to avail him/herself of the procedures set forth in Administrative Order 3.305, then the
defendant/homeowner shall complete a revised Financial Statement (Exhibit “D” to
Administrative Order 3.305) which shall not include sny information about the
Defendant/Borrower’s assets. A copy of the revised Financial Stafernent is attached as
Exhibit “C”.

The judicial law clerks and judicial interns can inform the defendant/homeowner that the

- Florida Bar, the Palm Beach County Bar, Legal Aid, or Florida Rural Legal Services may

be able to provide further assistance. The defendantthomeowner may also be directed to
the Clerk and Comptroller’s self help center to obtain forms or set an appointment with
an attorney.

The judicial law clerk or judicial infern will complete a Case Management Status
Conference Report indicating whether the defendant/homeowner appeared. The Case
Menagement Status Conference Report shall be placed in the court file.

DONE AND SIGNED in Chambers at West Palm Beach, Palm Beach County, Florida

this __/ f day of May, 2009.

e

Kathl J. Kroll, Chief Judge




IN THE CIRCUIT COURT OF THE
JUDICIAL CIRCUIY IN
AND FOR
Plaintiff, FLORIDA

£

VS.
GENERAL JURISDICTION DIVISION

Defendant(s). CASE NO.
/

Plaintift’s Certification of Resi tial Mortgage Forecl re Case Status

The undersigned attorney hereby certifies that the information provided
herein is frue and correch:

DEFENDANTS SERVED DROPPED ANSWER NON- DEFAULT
MILITARY
AFFIDAVIT
This property is Homestead ..._hot subject to Homestead
If Homestead, __this property completed the (Managed Mediation) program, compliance

attached

Foreclosure package, Confirm copies were mailed to defendants and indicate dates:
Maotion for Summary Judgment
Original Note, mortgage,
— Assignments and/or allonge
e Lot Note Affidavit
. __ Notice of Hearing on Summary Judgment for this hearfng date
. Affidavit of Indebtedness
e Affidavit of Costs
____ Affidavit of Attorney Fees
Affidavit as to Reasonableness of Attormney Fees
{Managed Mediation) Compliance attached

Confirm compliance and indicate dates:!
Lost Note count pled or withdrawn
o Al Motiong o Disrviss resclved
No discovery outstanding.
o __MNo suggestion of bankruptcy
o _ Affirmative defenses filed, attached




a. The Summary Final Judgment of Foreclosure submitied is the court-approved form,
without any alterations or additions; and

b, That the amounts in the final judgrment are accurate and correspond with the
affidavits flled herein.

Undersianed counse! further certifies, under penalty of periury, that in accordance
with Administrative Order # L alt of the above is true and correct,

Date Signature of Attorney

Print Attorney’s Name & Florida Bar Number
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INTRODUCTION

Picturethis: the biggest road out of town. Now imagineitisrush hour. Ina
thunderstorm. Add that it is also ahurricane evacuation. A laneis closed dueto
construction delayed by budget impacts. Imagine the traffic jam.

The clearest description of the impact of the foreclosure crisis and the
following recession on Florida’s courts can be summarized by that picture.
Imagine every car isacase. The General Jurisdiction Courts of our state have a
certain amount of judicial infrastructure, just like there is a certain amount of room
ontheroad. Thereisacertain capacity of judges, of court staff, of clerks, of filing
space, of hearing time, of courtrooms, even of hoursintheday. Year in, year out,
that capacity flexes with the caseload traffic to afford reasonable, prompt, efficient
and fair justice.

The enormous increase in foreclosure filings has overwhelmed those
resources in many circuits and represents a caseload traffic jam that the
infrastructure cannot meet in atimely and efficient manner without support and
traffic management. The Task Force has looked for ways to create off-ramps to
get traffic off the road, in the form of managed mediation to resolve cases at the
beginning instead of at the end; and in the use of expedited proceedings in cases
involving vacant or abandoned property. The traffic left on the road must be
coordinated to keep it moving safely and as swiftly as possible through the use of
the limited case management resources available to ajudicial system where every
spare staff slot has aready been cut. Without case managersto assist in keeping
this traffic moving, the best options are standardization of procedures and form
orders.

The recommendations of this Task Force are real world recommendations.
Without budgetary limitations and with infinite resources, we could have designed
a case management system guaranteed to resolve all theseissues. However, we
livein astate in abudget crisis. Given Florida’s financial situation, it would be a
foolish exercise to address needs for foreclosure case managers, additional judges
and support staff, special magistrates, and court-funded mediation in the absence of
any realistic expectation that such recommendations could be funded. We have
made recommendations, in some instances choosing the least of evils that can work
on an emergency basis to immediately begin to meet the challenge of these cases.
We believe it isimperative that the Florida Supreme Court address the explosion of
mortgage foreclosure filings as soon as possible for the welfare of our courts, our
communities, our businesses, and our state.
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EXECUTIVE SUMMARY
Task Force

By Administrative Order dated March 27, 2009, Chief Justice Peggy A.
Quince established a 15-member Task Force on Residential M ortgage Foreclosure
Cases to recommend “policies, procedures, strategies, and methods for easing the
backlog of pending residential mortgage foreclosure cases while protecting the
rights of parties.” AOSC09-8, In Re: Task Force on Residential Mortgage
Foreclosure Cases. The Chief Justice directed the Task Force to address these
matters on a statewide basis and to include in its recommendations, as may be
appropriate, “mediation and other alternative dispute resolution strategies, case
management techniques, and approaches to providing pro bono or low-cost legal
assistance to homeowners.” |d. The Chief Justice further directed the Task Force
to “examine existing court rules and propose new rules or rule changes that will
facilitate early, equitable resolution of residential mortgage foreclosure cases.”

Meetings and Organizational Structure

The Task Force dedicated a huge amount of personal and professional effort
to thiswork during the approximately 20 weeks it has been in existence. The Task
Force met 18 times as a committee of thewhole. The Task Force was constrained
by budget limitations that allowed very limited travel, and hence met live only
twice for full day meetings after it requested and was granted approval for these
meetings from the Chief Justice, once on April 27 and again June 29. Those
meetings lasted approximately 16 hours and included working lunches in both
Sessions.

The majority of the Task Force’s work was conducted in conference call as a
result of the budget. The Task Force met by conference call on 16 occasions,
engaging in extended discussions April 3, 15, 22, May 8, 22, 29, June 3, 18, 24,
July 7, 14, 21, 28, August 4, and 11. Every conference cal lasted at |east two
hours and frequently longer. A brief emergency conference call was held August
12. Itisafair estimate that the Task Force meeting as a whole spent at least 35
hours in conference calls.

In addition, al members of the Task Force served not only as a committee of
the whole, but also contributed substantially via membership on two
subcommittees, each addressing key elements of the overall charge. Members’
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names are shown below in relation to the subcommittee work with respect to which
each has been extensively involved.

The Case Management Subcommittee met by conference call 13 timeson
April 9, 21, 27, May 5, 19, 28, June 9, 16, 30, July 7, 14, 21, and 28. Another
meeting occurred at the working lunch in connection with the April 27 live
meeting. Most callsinvolved substantial discussion of the foreclosure process.
Members of the Case Management Subcommittee are:

Judge Claudia lsom, Chair
Rosezetta Bobo

Alan Bookman

Arnell Bryant-Willis

J. Thomas Cardwell
Tammy Teston

The Alternative Dispute Resolution Subcommittee (ADR Subcommittee)
met 15 timeson April 15, 22, 27, May 1, 8, 20, June 2, 17, 24, July 2, 8, 15, 22,
and 29, and August 12, all but once by lengthy conference calls and again during a
working lunch at the Task Force’s April 27 live meeting. ADR Subcommittee
callsroutinely lasted 1-2 hours. Task Force members serving on the ADR
Subcommittee are:

Dr. Gregory Firestone, Chair
April Charney

Judge Burton Conner
Sandra Fascell Diamond
Michael Fields

Chief Judge Lee Haworth
Perry ltkin

Rebecca Storrow

Overall, one can reasonably calculate that thistask force spent over 50 hours
in meetings over four months, without considering the individual email
correspondence, drafting and re-drafting efforts and cyber-discussion, and research
and review of materials on the underlying issues. To add in time for those efforts
probably put the time expended at well over 75 hours for the members of this
emergency task force.



Judge Jennifer Bailey served as Chair of the Task Force. She also served ex
officio and participated in the work of both subcommittees. She would like to
express persona gratitude as well as gratitude on behalf of the Court system, and
the people of the State of Florida, to the Task Force members, all uncompensated
volunteers, who so significantly sacrificed their time, effort, and intellect to this
Herculean emergency task.

Outreach Methods

The Task Force faced two severe limitations in its information-gathering
function: First, there was no budget or ability to travel. Where many task forces
hold multiple public hearings, we could not do so in the face of budgetary
constraints. Second, the Task Force had avery short time frame of approximately
20 weeks from the day it was appointed to the deadline for its final report.

In light of those constraints, the Task Force pursued every means at its
disposal to get information from the many perspectives in these cases. It sought to
publicize its work in press releases and coverage in the FloridaBar News. A
number of newspapers covered the work of the Task Force, and the Chair gave
multiple interviews to newspapersin Miami and Sarasota.

The state courts website offered several ways in which individuals were able
to convey their opinions and information to the Task Force. First, the Dispute
Resolution Center (DRC) offered alink to an on-line mailbox whereby suggestions
and comments could be directly submitted to the Task Force.

In light of our inability to hold public hearings, the Task Force devel oped
online surveys for lenders/servicers/holders; attorneys, judges and borrowers. The
surveys for borrowers were translated into Spanish and Haitian Creole to provide
access to the broadest possible range of individuals. Linksto the surveys were
accessible through the Florida Supreme Court website. Linksto the surveys were
sent out viaemail by Task Force members and othersto as wide a circle of
possible participants as possible. Finally, the Florida Supreme Court issued a
statewide press release to inform people of the Task Force’s efforts and to
encourage them to participate in the surveys or to submit comments to the on-line
mailbox. Again, the surveys were publicized in the Florida Bar News in the press,
even turning up in the “Action Line” consumer information column of the Miami
Herald.



As aresult of the above outreach efforts, atotal of 1, 018 individuals
participated in the surveys; the number of survey participantsin each group was as
follows: borrowers— 510; mortgage holders/servicers — 40; attorneys — 405; and,
63 judges. Additionally, comments were received from 141 individuals through
emails submitted to the DRC online mailbox and through the US Mail.

Task Force Recommendations

Recognizing the limited resources available for creative solutions, the Task
Force recommends use of mediation and case management techniques to move
settlements to the beginning of the case instead of |ate in the case, to prevent
unnecessary use of court resources.

To that end, the Task Force recommends adoption of a uniform, statewide
managed mediation program to be implemented through a model administrative
order issued by each circuit chief judge. Under this program, all foreclosure cases
involving residential homestead property will be referred to mediation, unless the
plaintiff and borrower agree otherwise, or unless pre-suit mediation was
conducted. All caseswill be assigned to mediation to be conducted by a Florida
Supreme Court certified circuit court mediator. Referral of the borrower to
foreclosure counseling prior to mediation, early exchange of borrower and lender
information by way of an information technology platform prior to mediation, and
the ability of a plaintiff’s representative to appear at mediation by telephone are
features of the model administrative order. Borrowers will not pay afeeto
participate in the managed mediation program. Appended to the Model
Administrative Order are best practice alternative dispute resol ution forms and
mediator training standards.

The Task Force also recommends differentiated processing of three distinct
categories of foreclosure cases. (1) homestead properties that are referred to
mediation and are likely to resolve through the managed mediation program; (2)
vacant and abandoned properties that can move through the courts quickly through
expedited foreclosure processes; and (3) other foreclosure cases, which may
include tenant-occupied or non-borrower-occupied properties, in which the
borrower has been unable to communicate with the plaintiff to resolve the case,
and which may be referred to the managed mediation program at equal cost to both
parties. In order to facilitate improved case management of foreclosure cases that
will not be resolved through the managed mediation program, the Task Force
proposes a number of changes to the Rules of Civil Procedure and the Forms for



Use with Rules of Civil Procedure, as well as “best practices” forms that may be
used at the discretion of the circuit court to improve efficiencies in case processing.

BACKGROUND
Summary of Presentations

The Task Force was unable to hold public hearings due to travel, time and
budget constraints. However, in an effort to ensure that specific questions were
answered, the Task Force invited limited individual presentations by potential
stakeholders. These presentations were by a foreclosure counseling expert, large
volume plaintiff firms, a mid-size plaintiff firm, an experienced foreclosure
defense attorney, lenders and servicers, and the President of the Collins Center
which manages the existing foreclosure managed mediation programsin the First,
Eleventh, and Nineteenth circuits. The format of the presentations, which were all
conducted by conference call, was to permit the presenter abrief statement at the
beginning, followed by question and answer by the Task Force. The Task Force
heard from:

Arden Shank, President of Neighborhood Housing Services, Miami, FL

Roy Diaz, Smith, Hyatt and Diaz, P.A., Ft. Lauderdale, FL

Beverly A. McComas, Law Offices of David J. Stern, P.A., Plantation, FL

Ron Wolfe, Florida Default Law Group, P.L., Tampa, FL

Marie Day, Bill Merrell, Todd Boothroy, Tamara Twain and Martha

Graham, Wells Fargo/Wachovia Mortgage Foreclosure Team

James Kowalski, Law Offices of James E. Kowalski, Jr., P.L.,
Jacksonville, FL

Roderick N. Petrey, President, Collins Center for Public Policy, Inc.,
Tallahassee, Miami and Sarasota, FL

The presentations permitted the Task Force to gather perspective and
CONSensus.

Foreclosure Counseling Expert

One key point of consensus across the board was the importance of certified
foreclosure counseling to an effective resolution in a mortgage foreclosure case.
Servicers, counselors, and attorneys on both sides agreed that foreclosure
counseling served to assist in educating borrowers, documenting and promoting the
loss mitigation effort, and aided in the effective effort to resolve these cases.
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Foreclosure counselors are trained and certified by the U.S. Department of

Housing and Urban Development, and standards for foreclosure counseling,
including ethical standards, have been established by the National Industry
Standards for Homeownership Education and Counseling (NHSSF). The Task
Force learned that most nonprofit organizations that provide foreclosure counseling
do not charge afee. Thisissue was considered in the Model Administrative Order.

These organizations obtain grants from the National Foreclosure Mitigation
Counseling program to cover counseling costs. Foreclosure counseling is offered
by dozens of organizationsin Florida. While the Task Force believes that the
capacity isthere to require counseling, it is also apparent that additional counselors
will have to be trained and brought on board to meet potential demand. For that
reason, a foreclosure counseling fee was included in the recommendations so that
the necessary numbers of counselors can be available to assist, as opposed to
creating the need without having grant funds available to meet the need.
Foreclosure counseling can be, and often is, done by telephone.

Plaintiffs’ Bar

The Task Force also learned that there is significant concern about
demonization of lenders within the plaintiff’s bar. In the view of these attorneys,
the cases are simple: one party provided money, the other promised to repay the
money. They didn’t. As a result, the lender has the right to take their house.

The plaintiffs’ representatives a so emphasized that |ender/investor plaintiffs
are not the winners in the mortgage foreclosure crisis. They are losing millions,
with no chance to recover losses. The largest losses are incurred in cases where
the property is foreclosed and then marketed for re-sale. Plaintiffs and borrowers
have a compelling interest in having as many defaulted mortgage contracts
resolved as performing loans within the ability of the borrower and the current
market conditions. While lenders agree that all loans that can be modified should
be modified, issues associated with the volume of defaulted loans, establishing
processes and training for mortgage modifications, communication between the
parties, and the general economic downturn have resulted in an inability to prevent
the situation from becoming acrisis. The plaintiff’s attorneys acknowledged that
the loss mitigation system is not operating effectively.

Most loans are considered in default in four months; foreclosure proceeds
even with continuing loss mitigation efforts. Plaintiffs file motions to vacate
foreclosures to permit time for borrowers to determine qualifications for federal
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assistance. Telephone appearance makes participation by plaintiff’s representative
possible. Plaintiff’s counsel signs settlement agreements on behalf of the lenders.
L enders/investors use servicers to manage mortgage activity. Servicers, according
to the plaintiffs’ attorneys interviewed, have the authority to conduct loss
mitigation.

There seemed to be general agreement among the plaintiffs’ representatives
that the means to address the backlog of pending foreclosure cases is to provide
responsible borrowers and lenders the opportunity to have meaningful contact,
thereby limiting foreclosure case volume. However, the plaintiffs’ attorneys felt
that any mandatory mediation process should limit mediation to those casesin
which the borrower has expressed a desire to mediate, require the borrower to opt
in by providing relevant financial data, and require the borrower to contribute
equally to the cost of the mediation process. Policiesto address the mortgage
foreclosure crisis should not assume that borrowers are incompetent. These are not
traditional adversarial dialogues; rather they are a discussion to reach a mutually
beneficia solution for both parties. In this new breed of troubled assets, thereisa
possibility for awin/win situation. They aso felt strongly that the most effective
process for resolving foreclosure cases would permit the plaintiffs’ representative
to appear at mediation by telephone since: (1) the plaintiff will already have the
necessary financial data from the borrower; (2) the plaintiff will be in a position to
submit settlement proposals or request additional information from the borrower;
and (3) there is no benefit to requiring lenders/investorsto hire and train mediation
representatives who will do nothing more than relay information to the servicers.
Extending the length of time to process foreclosures where the borrower does not
have the desire or ability to settle negatively impacts market values so this process
should not prolong litigation.

The plaintiffs’ attorneys acknowledged that the current crisis requires a non-
traditional approach. The system or model should be flexible enough to cover
many types of meaningful settlement contacts, should encourage early
communication and settlement discussions by creating an opt-in approach that
rewards responsible borrowers and lenders. A voluntary pre-suit mediation
process would encourage both parties to engage early in the process to avoid costs,
and would provide a plaintiff the ability to opt out of any mandatory program by
documenting previous efforts to settle. Exchange of information isvital to the
success of any potential settlement process. The Task Force was encouraged by
the genera support for the mediation process, but disagreed that effective case
management could rely upon borrowers to individually invoke the mediation
process given the limited understanding of that process by most of these borrowers.
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The Task Force followed up to determine potential delay due to sales
cancellations. plaintiffs’ counsel reported that as of late July, Florida’s smaller
counties, such as Pinellas, Citrus, Escambia, etc. are generally setting salesin 30+
days, in most larger counties sales dates are being set at 60+, Collier County is 90+
for sales dates, and Miami-Dade County is at 200+ days. Further investigation
revealed that one of the reasons for the extended sales datesin Miami is an
ongoing cancellation rate of over 50-60 percent of the sales set each month.

Lenders and Servicers

The Task Force also made a point to hear from the servicers’ perspective.
Servicers interact directly between lenders and borrowers based upon lenders’
servicing guidelines. They are strong proponents of handling mediations by
telephone, and do not believe there is asignificant difference between telephone
and in-person mediations. The servicers agreed that the best practice is anon-
profit HUD-approved counselor working with the borrower as early as possible to
keep arrears low and to assist borrower in pursuing aworkout. The servicer can
approve or deny aworkout on the spot based upon financia data provided by the
borrower. Thereisan unacceptably high number of borrowers who do not trust the
servicers. Servicers need borrower information 30 days prior to aworkout effort.
Workouts are encouraged, but the challenge has been when the borrower is not
talking with the servicer, or the borrower’s financial circumstances will not permit
aworkout. Itisvery difficult if the servicer is requested to change the terms of the
loan because this cannot be accomplished without investor approval. The key isto
get the borrower into arelationship with aforeclosure counselor early. Foreclosure
continues unless there is an agreement, even if the servicer and borrower are
negotiating aworkout. Principal reductions do not occur often. Life of loan
history is not always available if there were prior servicers. Data from former
servicersis not aways reliable.

Further, the servicers acknowledged that |oss mitigation departments were
created mid-crisis. They acknowledged problems with accessing borrower
documents and requiring borrowers to send in the same information repeatedly.
The servicers also discussed the segregation of departments within the servicer: in
thisinstance, there was a mediation department, which was separate from the loss
mitigation department, which was separate from the group handling the foreclosure
lawsuits, which was separate from the real estate owned department, al of which it
appears contribute to confusion and lost documents.
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Defense Bar

From the defense bar, we learned that many current loan modification efforts
are stymied because it is not profitable for servicersto modify loans. Thereisa
disconnect between servicers and investors, and an inherent conflict since servicers
earn an enhanced fee during the foreclosure process. The ssimple lack of ability to
know the future presents an obstacle as servicers, lenders, investors and attorneys
focus on short-term solutions and profits rather than long-term efforts to repair the
economy of which they are apart. In addition, it isdifficult for the borrower to
obtain alife of loan history since many problems occur when the loan history is
moved electronically from one servicer to another. However, servicers should
provide the life of loan history to afacilitator or mediator, with reference to the
actual documents and the parameters for modification. Servicers have wide
latitude to modify loans. The facilitator or mediator needs the source materia on
what loan modification authority the servicer has.

The defense attorney also noted that servicer employee turnover is high, and
plaintiffs’ attorneys do not even review the case files. Quality foreclosure
counseling would help aslong asthe interview is geared to understanding financial
concepts and the counselor has access to an attorney for substantive issues.
Substantive matters, such as standing issues or wrongfully applied payments, can
be used as leverage in these cases as an incentive for servicers to modify loans.
Telephone appearance is problematic because the mediator loses the ability to read
the person and to ask questions. Generally, defense attorneys concur that injustice
IS occurring because so many borrowers are unrepresented and so completely out
of their depth in dealing with servicers and lenders. They suggest that volunteer
screening attorneys are needed to assist borrowers from the beginning of the
process. There are three tracks of cases. First, those with substantive issues,
usually math problems on the part of the servicer; second, those with financial
issues, where the need is for long-term loan modification to fit the borrower’s
ability to stay in the house; and third, those cases in which thereis an inability to
meet the financial requirements of the loan, and which can be resolved by a short
saleor adeedinlieu. There are some cases in which there are substantive legal
issues that need to be addressed. He urged that these cases should be abated.

Requiring the borrower to pay a share of mediation expenses is a disaster,

unless substantial leverage and increased effortsto shift the playing field away
from an overwhel ming advantage to the servicer is accomplished.
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Managed M ediation Program

The Task Force also reviewed the progress made in connection with the
managed mediation programs facilitated by the Collins Center for Public Policy,
Inc., which presently operates managed mediation programs in the First, Eleventh
and Nineteenth circuits. The coordinating judges, Judge Bailey in the Eleventh
and Judge Connor in the Nineteenth, also served on the Task Force and shared
information about the successes and problems of the programs.

The Collins Center is anon-profit entity. It was chosen in al three circuits
after a presentation to the chief judges of the circuit courts. The presentation
outlined the substantial experience and background that the Collins Center hasin
managed mediation, having previously handled mass mediation involving life
insurance and in the recent hurricane years, handling mass mediations for
hurricane-related insurance matters for the Florida Office of Financial Regulation.
The Collins Center offered the necessary staff experience and support and
technology and technical support to test the system through these pilot projectsin
the circuits. In addition, the Collins Center secured private funding to absorb the
costs of initial set up without a substantial investment from the courts or the parties
who are utilizing this service. Being able to create the program without start-up
court funding is asignificant benefit to utilizing this program for the pilot in these
circuits.

The outline of the program is established in the administrative orders of the
three circuits, al of which vary to some degree. All mediators working for the
programs are Supreme Court certified circuit court mediators and complete one-
day training in foreclosures. The program is open to participation by any certified
circuit court mediator. The mediators agree by contract to perform a minimum
number of mediations. There has been a high participation rate among mediators.

The Collins Center focuses significantly on personal outreach to advise
borrowers that thisis a court-sponsored program that enables the borrower to talk
with the lender or servicer to facilitate and identify potential solutions, including
modification of the mortgage. It isimportant to let borrowers know that this
program is safe—not a scam, and free to the borrower. It charges currently
charges a$750 feg, to be paid up front by the lender. Of that amount, $350 goes to
the mediator, $125 to the financial counselor and the remainder is for
administrative costs of the program, which pays for staff, the mediation locations,
the IT platform, calls and postage for outreach to borrowers, mediation information
and court compliance reporting. The mediator’s function isto facilitate agreement
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of the parties and to provide an opportunity for parties to meet. The mediators do
have specialized training in foreclosures.

The program is based on atight time frame, and the lawsuit is not abated
during this process. In order to participate, the borrower must complete
foreclosure counseling and provide their financial documentation to the lender.
While dl three circuits are still generally in the start-up phase, within the first four
to five months, the success rate isimpressive. Many cases are settling through
foreclosure counseling without the necessity of formal mediation. The overall
settlement rate as aresult of mediation in al three circuitsis 73%. If those cases
that settle prior to mediation, during foreclosure counseling, are included the
settlement rate is 79%. All three circuits and the Collins Center acknowledge that
the raw numbers are very limited at this point in time as there are alimited number
of casesthat have gone al the way through the process due to the recent start dates
thisspring. There are 434 cases with confirmed mediation dates.

Although the number of cases handled is still very small, the Collins Center
success rate is ratified by national data regarding mandatory mediation programsin
foreclosure cases. According to the Center for American Progress, the best
foreclosure mandatory mediation programs have a success rate of nearly 75%.
Andrew Jakabovics and Alon Cohen, It’s Time We Talked - Mandatory Mediation
in the Foreclosure Process, Center for American Progress at 1 (June 22, 2009).

There are asignificant number of casesin which the Collins Center has been
unable to reach the borrower. There are avery significant number of casesin
which the contact information provided to the Collins Center by the plaintiff at
time of filing is so incomplete or inaccurate as to prevent borrower contact without
significant additional investigation, and there are other cases where the borrower is
simply unable to be contacted. Those cases are being returned to court according
to the process designed in the administrative orders. A chart showing Collins
Center managed mediation program outcomes, workflow and cases received is
appended to this report.

Residential Mortgage Foreclosure Crisis in Florida
As of its Interim Report submitted May 8, 2009, the Task Force reported on
the statistics for foreclosuresin Florida. The situation has grown increasingly grim

sincethat filing. Florida has the third highest mortgage delinquency rate, the worst
foreclosure inventory, and the most foreclosure starts in the nation. National
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Delinquency Survey from the Mortgage Bankers Association, First Quarter 2009
(May 28, 2009).

As noted in a July Government Accounting Office (GAO) report on
Treasury programs, ‘“Dramatic increases in home mortgage defaults and
foreclosures have imposed significant costs on borrowers, lenders, mortgage
investors and neighborhoods; and have been akey contributor to the current
financial crisis.” United States Government Accountability Office Report to
Congressional Committees, Troubled Asset Relief Program Treasury Actions
Needed to Make the Home Affordable Modification Program More Transparent
and Accountable at 1 (July 23, 2009). The foreclosure crisis, which began due to
adjusting loan and maturing payment vehicles in the subprime market, has now
moved to the prime loan market. People are no longer defaulting ssmply because
of a change in the payment structure of their loan. They are defaulting because of
lost jobs or reduced hours or pay.

The National Delinquency Survey of the Mortgage Bankers Association,
First Quarter 2009, reflects shattered records for the highest seasonally adjusted
delinquency rate on record. The July GAO report confirms the highest default and
foreclosurerate in 30 years. GAO Report at 9. The foreclosure start rate is the
highest on record. The national delinquency rate of 12.07% of mortgagesisthe
highest ever recorded. Serioudly delinquent prime loans were up 271% from first
quarter 2008 to first quarter 2009. Seriously delinguent subprime loans were up
846% during the same time period. National Delinquency Survey, First Quarter
2009, at 2. Interms of seriously delinquent loans, the numbers increased 94% over
the last quarter of 2008.

The latest news for Floridais horrifying. The National Delinquency Survey
determined that of the 3,542,940 loans being serviced in Florida, 374,134 arein the

judicial foreclosure process. A total of 98,848 foreclosures were initiated in the
first quarter of 2009, during atime period when many moratoriawere in place.
Another 378,031 loans are delinquent, with 181,044 seriously delinquent (90+ days
delinquent). The flow of foreclosure cases and homes in the Florida pipeline to
foreclosure filing shows only signs of increasing. Early information from the
United States Treasury Department indicates that the following Florida
communities will qualify under the Home Price Decline Protection program,
beginning September 1, 2009: Jacksonville, Daytona Beach, Deltona, Lauderdale,
Cape Coral-Ft. Myers, Tampa, St. Petersburg and Clearwater.
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Financia datafor the first quarter of 2009 on residential first mortgages
serviced by national banks and federally regulated thrifts, as published in the
Mortgage Metrics Report produced by the U.S. Office of the Comptroller of the
Currency and the Office of Thrift Supervision, establishes that serious
delinquencies, the precursor to foreclosure filings, are up 9% from the last quarter
of 2008." See Appendix D. Prime loan delinquencies increased nearly 22%, and
increased 73% in the past year. Foreclosure filings on prime loans increased 21%
from fourth quarter 2008 to first quarter 2009. Foreclosures nationally rose 22% in
the first quarter of 2009 and rose 73% in the last year.

Thereis, however, some good news in the Mortgage Metric Report for the
first quarter. Lenders are beginning to recognize the need to reduce monthly
payments during loan modifications resulting in a 31% lower re-default rate.

M odifications reducing monthly payments increased 10% from the fourth quarter.
L oan modifications overall increased 55% from the fourth quarter 2008 through
the first quarter 2009, and increased 173% over the past year. Foreclosures
pursued to final judgment and sale decreased 12% nationally, likely due to
Increased workouts.

The State Foreclosure Prevention Working Group, a group of fifteen
attorneys general and state banking regulators,? has expressed disappointment in
the progress even as of its September 2008 report: “While some progress has been
made in preventing foreclosures, the empirical evidence is profoundly
disappointing. Too many homeowners face foreclosure without receiving any
meaningful assistance by their mortgage servicer, areality that is growing worse
rather than better, as the number of delinquent loans, prime and subprime,
increases.” State Foreclosure Prevention Working Group Data Report No. 3,
Analysis of Subprime Mortgage Servicing Performance at 2 (September 2008).
The Working Group’s findings indicated that only 23% of trouble borrowers
receive any loss mitigation assistance. Data Report at 6. The report further notes
that, “The mortgage industry’s failure to develop systematic approaches to prevent
foreclosures has only spurred declinesin property values and further increased
expected losses on mortgage loan portfolios. Based on the rising numbers of
delinquent prime loans and projected numbers of payment option ARM loans
facing reset over the next two years, we fear that continued reactive approaches
will lead to another wave of unnecessary and preventable foreclosures.” Data

! The second quarter report has not been released yet.

2 The State Foreclosure Prevention Working Group consists of the attorneys general of California, Nevada, Arizona,
Massachusetts, Ohio, Illinois, Michigan, Texas, North Carolina, Washington, lowa and Colorado, and the chief
banking regulators of New Y ork, Maryland and North Carolina.
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Report a 2. Loss mitigation efforts by lenders continue to face staffing training,
and communication problems. Asof May 2008, only 23% of troubled borrowers
recelved any loss mitigation assistance. Data Report at 6. Eight out of ten
delinquent homeowners are not on track for loss mitigation, an increasing number
from previousdata. Data Report at 2. The Working Group found that throughout
much of the nation, loss mitigation is focused on short sales and deedsin lieu of
foreclosure: “...we believe that the modification programs offered by servicers
have reached only alimited pool of homeowners wanting to stay in their home, and
instead of improving and expanding their programs to promote home retention,
servicers have increased efforts directed to short sales, as a cheaper and quicker
alternative to foreclosure.” The Working Group finds that servicers continue to
rely heavily on short sales and deeds in lieu, which dispossess the borrower. The
Working Group’s statistics found an increase of deeds in lieu of 54% from January
to May 2008.

At the time of its September 2008 report, the Working Group noted that only
about 40% of loss mitigation efforts result in closed loss mitigation despite
substantia public and non-profit efforts that have gone into assisting borrowers
and the increase in staffing at major servicers. The paperwork required for loss
mitigation efforts is often cited as a reason for the failure of loss mitigation efforts
to close. Servicers have raised concerns about borrowers failing to complete and
return paperwork, while borrowers and foreclosure prevention counselors cite
concerns over overwhelmed loss mitigation departments.” Data Report at 8. The
report concluded that, “Recent events on Wall Street have demonstrated the
connection between the financia health of the American homeowner and the
health of our financial markets...The mortgage servicing system was not designed
to work out loans on this magnitude, and while progress has been made, that
progress pales in comparison to the numbers of homeowners needing assistance.
The need for systematic approaches and comprehensive solutions to current
foreclosure levels is urgent.” Data Report at 16.

The challenges facing the Task Force were rendered more acute by a
constantly-changing context. The Bush Administration established the Troubled
Asset Relief Program (TARP) program on October 3, 2008. GAO Report at 1.
The Obama administration announced its Making Homes Affordable Program on
February 18; the U.S. Treasury Department announced its program guidelines
March 4; on April 15 the Treasury Department launched its administrative website
with guidelines for Home Affordable Modification Plan (HAMP) servicing
participants; on April 28 the Treasury Department added detail s about second
liens, anew HAMP program component; and on May 14 the Treasury announced
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its Home Price Decline Protection program, which adds additional incentives for
those who owe more than their home is worth, of crucial importance to many
Florida homeowners. However, the rules and regulations implementing these
programs are trailing the initiatives.

Not only was the Task Force challenged to understand the foreclosure
process as it currently exists and isimpacting the courts, but the Task Force had to
understand the new programs and their potential impact on settlement as a case
management tool. GAO Report. The entire purpose of the HAMP program by the
Treasury’s Office of Financial Stability is to “...share the cost of reducing monthly
payment on first-lien mortgages with mortgage holders/investors and provide
financia incentives to servicers, borrowers, and mortgage holders/investors for
loans modified under the program.”

Therole of securitization and its affect on the foreclosure process also
represented alearning curve for the Task Force. As noted in the GAO report,
“Most mortgages are bundled into mortgage-backed securities that are bought and
sold by investors...The originator/lender of a pool of securitized assets usually
continues to service the securitized portfolio, including providing customer service
and payment processing for borrowers and collection actions, in accordance with
the pooling and servicing agreement. The decision to modify loansheld ina
mortgage-backed security typically resides with the servicer. However, one of the
challenges that servicers face in modifying these loans is making transparent to
Investors the analysis supporting the value of modification over foreclosure.
Additionally, the pooling and servicing agreements may place some restrictions on
the servicers’ ability to make large-scale modifications of the underlying mortgage
without the investor’s approval.” GAO Report at 8.

The efforts that Florida’s state courts have made to adjust to the rising tide
of foreclosures are reflected in the Summary Reporting System (SRS) data on
disposition rates. See Appendix B. Across the board, every circuit has cleared
more and more foreclosure cases each calendar year since 2006. The percentage of
cases cleared, however, was static or falling, comparing calendar year 2007 to
2008, due to the increased number of filings, and the need to adjust to the influx of
cases. Comparing calendar year 2008 to the first six months of 2009, all but three
circuits have increased their clearance rates. Ten circuits have substantially
increased their clearance rates by double digits. Annualizing the six-month data to
project a yearly clearance for 2009, we expect that Florida’s judges will clear
239,298 foreclosure cases, an increase of 74,872 cases over calendar year 2008
clearances. Despite the hard work reflected in these increased clearance numbers,
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the courts are falling behind in terms of the number of cases filed due to the sheer
volume. At the end of the year, there will still be an inventory of 174,182, based
on annualized figures, of pending foreclosure cases filed in 2009 that have not
been closed, afigure that does not include the increasing pending inventory that
has accrued since 2006. Judges simply cannot resolve the filings at this volume
level by hard work and elbow grease aone.

Recognizing the limited resources available for creative solutions, the Task
Force has recommended use of case management and mediation techniques to
move settlements to the beginning of the case instead of late in the case, to prevent
unnecessary use of court resources. We have aso recommend changes to forms
and rules, as well as created a set of “best practices” forms that can be adopted for
circuits. We encourage the circuits to use standard forms without variation as
much as possible, in order to achieve statewide efficiencies. Both plaintiff and
defense foreclosure lawyers decried the current patchwork response of forms and
systems, and urged standardization as much as possible.

Attorney Involvement in the Mortgage Foreclosure Crisis

We also encourage the lawyers involved in this work to take responsibility
for effectively using judicia resources. Currently, there are hearing dates blocked
and sguandered due to last minute cancellations for lack of preparation, there are
communication problems between lawyers which result in appearances for
cancelled hearings because no one was called, there are rampant complaints about
unreturned phone calls, emails and difficulties in communicating with firms that
handle a particularly large volume of the foreclosure plaintiffs’ work. The endless
cycle of voice mail and getting switched around is particularly frustrating for pro
se litigants. We urge these firms to monitor quality control and assure professional
conduct. Complaints alleging lost note should only be filed upon a good faith
investigation. These problems have caused the Task Force to recommend a
requirement that pleadings be verified.

In addition, in the vast majority of these cases, settlement negotiations are
not handled by the firm litigating the foreclosure. As aresult, most lawyers who
appear in court have no idea of the settlement posture of the case. Many of these
cases are being resolved after fina judgment, many even after sdle. Asaresult,
these cases are consuming every available judicial resource to reach aresolution
that may have been available at the beginning of the case. Sales are frequently
cancelled at the last minute due to negotiations or aresolution. While we want to
encourage settlement, that process should occur at the front end of the case, so that
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properties that must be sold on the courthouse steps can get a reasonable sale date
without months of delay due to cancellations taking those sales spots.

Finally, it is critical that these firms be candid, clear, and truthful and
accurate in connection with pleadings and affidavits filed with the Courts. A
leading plaintiff’s lawyer and a major plaintiff’s law firm have been the subject of
apublic reprimand and sanctions due to untruthful filings with the courts. Judges
continue to see affidavits of amounts due and owing signed by law firm
employees, and cost affidavits charging very high service of process fees for
process serving firms owned by the law firm principals. To some extent, itisfair
to be concerned whether the press of the case load isinterfering with ajudge’s
ability to police the conduct of the firms before them in these usually uncontested,
unopposed foreclosure cases.

There are a'so issues on the defense bar side of the equation. Lawyers are
advertising for clients to pay them, and they will delay foreclosure. Defenses
based on loan closing irregularities are being pleaded without any good faith
Investigation, in some cases after the statute of repose has already expired.
Boilerplate motions to dismiss and discovery requests are filed without ever being
set for hearing or for motions to compel. Not infrequently, an answer isfiled
raising multiple defenses without any discovery, and the attorney then
subsequently withdraws from the case due to nonpayment of fees. Nonpayment of
fees would seem to be somewhat foreseeable for a defendant who isin foreclosure.
Defense lawyers should litigate in good faith, defend in atimely fashion, and not
mani pul ate the courts or the case for simple purposes of delay.

Judges should also recognize their responsibility to ensure that in
uncontested cases, the necessary evidentiary basis has been laid for the entry of
summary judgment. In particular, judges should take every step to insure that the
original note is produced, that the note is held in due course by the plaintiff with a
right under the note to foreclose, and that the note is cancelled upon entry of the
fina judgment. Much discussion has occurred about failures to produce the notes.
However, the judges’ survey responses indicate that the original note is produced
in the vast mgjority of the cases. Further, judges should to the fullest extent
possible, control the behavior of the lawyers before them through sanctions and
attorneys fees where there has been noncompliance with the Rules of Civil
Procedure and with local rules requiring communication. It isimportant to
recognize that a cancellation may be no big deal to alender lawyer sitting on the
phonein hisor her office, or to alocal lawyer paid to attend a hearing, but may be
avery big dea to aborrower who had to take off work, and who is likely not
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getting paid, to come down for a properly noticed court date and who was not
advised in advance of the cancellation. Further, judges must be vigilant asto
violations of The Florida Bar Rules of Professional Conduct.

Consumer Education about Residential Mortgage Foreclosures

There are many well-intentioned efforts going on across the state to address
foreclosures. Many communities have formed foreclosure task forces and
foreclosure fraud task forces. These task forces do not appear to have any centra
coordination. Executive office efforts are not coordinated. Local workshops and
community meetings are constant. However, they are completely uncoordinated,
and incur resulting inefficiencies particularly in terms of publicity and knowledge-
sharing. Thereis no central coordinating point. It isimpossible for any individual
to get full information about the foreclosure process in his community without
consulting multiple websites and sources. Many borrowers have no idea of what
programs are out there, and what help exists. Florida borrowers and foreclosure
defendants are being victimized by foreclosure rescue scams and attorneys who
take their money and do nothing to defend the case. Further, when borrowers who
have been taken advantage of show up in court for the summary judgment hearing,
there is no clear place for the judge to send individual s to report scammers, as there
are multiple investigating agencies involved.

It is urgent that a central statewide foreclosure website should be
cooperatively established cooperatively by the executive and judicial branchesto
give all Floridians education and access to basic information that is currently
strewn haphazardly acrossthe Internet: linkson finding certified foreclosure
counselors, contacting lenders, accessing online court dockets, basic foreclosure
information, reporting illegal foreclosure activity, locating low-cost or free legal
services, mediation programs in each circuit, foreclosure eventsin their
community, links to foreclosure forms, links to loss mitigation contact information,
accessing information about foreclosure sales, links to websites describing
government foreclosure prevention programs and links to property sales
information. Thisinformation is currently available on the web if one knows
where to look, and thislargely involves setting up a page with links. Thiswould
not be expensive and would of huge benefit, at least for those individua s who had
web access. Early inquiry by the Task Force indicated alack of resourcesto create
such awebsite. The Task Force urges the executive branch, in cooperation with
the judicial branch, to examine the cost involved in the creation of such a page.

We need a “myfloridaforeclosure.com” for our citizens.
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Widespread consumer education should be provided by the executive branch
on avoiding foreclosure scams and providing clear information about where to
report mortgage fraud, foreclosure scams, and other illegal foreclosure activity.
The Florida Bar should aggressively prosecute attorney misconduct in foreclosure
defense scams and mortgage fraud cases. The courts, where possible, should assist
and support making information available and routing pro se litigants to
community support where appropriate.

Pro Bono Attorney Efforts to Assist Borrowers

In the past year, voluntary bar associations and other attorney groupsin
Florida have made efforts to encourage pro bono attorney assistance to low-income
borrowers facing foreclosure, but these efforts have had limited success. A
significant problem encountered by these organizations has been the lack of
volunteer attorneys to represent low-income borrowersin litigated cases.

The Real Property, Probate and Trust Law Section of The Florida Bar, along
with The Florida Bar Foundation and Florida Legal Services, Inc., created Florida
Attorneys Saving Homes (FASH), a volunteer program to assist low-income
borrowers who are not yet in foreclosure. Statewide, about 1000 volunteer
transactional attorneys have provided assistance to borrowers through FASH, but
the need for private attorney involvement to litigate pro bono cases has been
largely unmet. Kent Spuhler, executive director of FloridaLegal Services, stated
that some of the funds from the 2008 multi-million dollar Countrywide Financia
Corporation settlement dispersed by the Florida Office of the Attorney General
will go to increase staffing at some legal services offices for assistance to
borrowers. However, thereis little hope of marshaling significant numbers of pro
bono attorneys with the skills necessary to defend foreclosure cases. The Miami-
Dade Bar Association similarly hopes to provide assistance to borrowers, but has
not established a system for providing litigation support. In the Twelfth Judicial
Circuit, volunteer attorneys with the Sarasota chapter of the American Board of
Trial Attorneys (ABOTA) provide services to borrowers in the circuit’s
conciliation program, but there are few volunteers for litigation situations. The
Cuban American Bar Association’s Pro Bono Project provides representation to
borrowers who qualify under poverty guidelines, but most borrowers who contact
the association are not eligible under those guidelines. The Clearwater Bar
Association and the Community Law Program in St. Petersburg have sponsored a
“Mortgage Foreclosure Defense” education program for attorneys. In Escambia
and Santa Rosa counties, the local bar associations do not offer foreclosure
assistance to borrowers, but provide information to borrowers about the mediation
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services offered in the First Circuit by the Collins Center for Public Policy. What
Is clear from these many efforts is that attorneys are available and standing by to
assist borrowers, but these resources are not being effectively marshaled.

Judicial Foreclosure in Florida

Floridais ajudicia foreclosure state. The remedy of foreclosure is governed
by chapter 702, Florida Statutes. At this point, the vast majority of foreclosure
cases in the state of Florida are brought by a very limited pool of plaintiffs’ firms,
who handle approximately 90% of the cases state-wide. Two of the firms control
approximately 60% of the cases.

A foreclosure caseisinitiated by the filing of acomplaint. The complaint
should contain al the good faith allegations to support the foreclosure, including
that the plaintiff owns and holds the note secured by the mortgage, the property
description of the property which is subject to foreclosure, and the acts of default.
Pursuant to rule 1.130, Florida Rules of Civil Procedure, a copy of the note and the
mortgage should be attached to the complaint.

However, arecently developed business practice affects the filing of the
complaint. Due to the frequency of sales of notes and mortgages, central
depositories developed to hold the actual paper while the transactions between
servicers and lenders which bought and sold notes occurred. Asaresult, plaintiff
lawyers told the Task Force, the firms frequently do not have the note in hand at
the time the action isbrought. Asaresult, prophylactic lost note counts are filed in
most actions filed by firms handling a volume foreclosure practice. This practice
leads to confusion among defendants because they may not recognize the entity
suing or be aware that this entity now owns or services the loan.

After the complaint isfiled, the summons are issued and sent to process
servers for service upon the various borrowers. The documentation of service
varies among process server companies. In addition, the process servers usualy
conduct the diligent search in the event that they are unable to serve the borrower
personally. Theinconsistent quality of the diligent search efforts caused the Task
Force to recommend a new form for affidavits of diligent search tailored to
mortgage foreclosure cases. Further, at least one law firm is having process served
in al its foreclosure cases by a process serving firm owned by the lawyer-
principals of the law firm, many times charging expedited rates, as reflected in
affidavits of costsfiled in those cases. Without a defense lawyer on the other side,
these practices may go unchallenged by defaulted borrowers.
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Once serviceis achieved, either through personal service or publication,
defaults are submitted if no answer has been filed. In the vast mgjority of cases,
borrowers are defaulted and no defense is submitted to the foreclosure action.
People who cannot afford to pay their house payments usually cannot afford an
attorney. Itisat this stage, when borrowers know a foreclosure case has been filed
against them, that borrowers are the most vulnerable to foreclosure workout scams
where they pay hundreds or thousands of dollarsto an individual or a company for
help in trying to renegotiate their loan or to keep their houses, which resultsin no
action on their behalf due to the scam. Any judge who handles foreclosure can
share terrible stories of borrowers who appear at summary judgment hearing,
having paid as much as $12,000 for a foreclosure rescue, only to learn that nothing
was done.

Review and processing of the defaults is a tremendous challenge to the clerk
of court offices across the state. There have been complaints about delaysin the
entry of defaults which generally seem attributable to the volume of filings. In
many cases, the plaintiff is electing to proceed to summary judgment after service
without the entry of defaults.

A motion for summary judgment is filed with the affidavits of amounts due
and owing. There are some legal issuesin connection with the filing of the
affidavits. For example, one firm uses its office manager as “attorney in fact” to
sign affidavits of amounts due and owing for its foreclosure clients. Without a
defense attorney on the other side, these practices go unchallenged.

At the summary judgment hearing, the origina note should be presented to
the Court if it has not been previously filed with the clerk of court into the court
file. At this point, due to the burden on the clerks imposed by the volume of the
court filings, many firms are only filing copies until the actual hearing, and
presenting the origina at the hearing. The supporting affidavits and necessary
documents to assure service, non-military affidavits, and/or defaults should al be
presented to the court as well.

If no opposition has been filed and it appears that summary judgment isin
order, then the judge will sign the final judgment. A sale dateis assigned and
entered into the final judgment, at which time the property will be sold “on the
courthouse steps.”
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Community associations and their members, who are owners of parcelsin
the communities, are severely impacted by the foreclosure situation because
delinquent owners do not pay statutorily required association maintenance
assessments, and mortgage holders do not pay assessments until after the
foreclosure is over and title has passed, and then the delinquent amount is statutory
reduced to a mere fraction of an association’s expense to maintain the property.
Especiadly inequitable is that community associations and their members are
involuntary participants, never being involved or profiting from the mortgage
process, nevertheless, they are statutorily and contractually required to maintain
the foreclosed property. Thisisawindfall for mortgage holders and delinquent
owners residing in the property because the remaining parcel owners who timely
pay assessments are in fact paying for the property’s insurance, utilities, cable
television, exterior maintenance, and access to roads and other common facilities,
depending on the community. As associations preserve cash flow by increasing
assessments on owners who timely pay, the resulting strain has lead to more
defaults, threats of violence, and the expense of police attending association
meetings to keep the peace, as well further decreasing property values for the
entire community because the association cannot afford to maintain entrances and
other common facilities.

The dlow pace of foreclosure cases in the courts adversely impacts
communities. Property owners describe neighborhoods of 1ong-vacant homes with
boarded up windows, exposed swimming pools, and weed-choked yards.

It isimportant to note that the final summary judgment hearing is usually the
first actual hearing in the case. For pro se borrowers, it isthe first and only
opportunity to see the judge. The vast mgjority of borrowers who appear at the
fina hearing report that they are in negotiations with their lenders and request
more time. Frequently, the attorney appearing for the plaintiff has no knowledge
whether loss mitigation efforts are ongoing in the case or not. The settlement
discussions which occur in foreclosure cases are handled in-house by the
plaintiff/clients themselves, and the attorneys have no role in settlement in most
cases. Asaresult, the attorneys have very little knowledge, and frequently no
knowledge, as to the status of the negotiations.

Once the sale date is assigned, the clerk of court takes over the matter. The
saleis advertised and ultimately held. There are delays occurring in foreclosure
cases because of alimited capacity for a number of sales on any givenday. The
current form foreclosure judgment permits the plaintiff to cancel the sale
unilaterally ssimply by not showing up, because it includes the language that the
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sale will not be held unlessthe plaintiff’s representative is present. As a result, a
vast number of properties are in a state of limbo between final judgment and sale.
For the sale to be reset, a judge must sign another order. Reviewing the motions to
reset sale, an explanation of the cancellation is seldom given. Even if the
cancellation is due to workout efforts with the borrower, there is no report of the
status of the efforts. Asaresult, there is enormous waste of sale capacity and
duplication of effortsin terms of resetting those sales being unnecessarily
consumed in these cases.

To the extent that the sales are cancelled due to borrower workout, the Task
Force seeks to find ways to move those efforts to the beginning of the case, before
substantial judicial resources are consumed, as opposed to having those efforts
focused at the post-final judgment stage.

ALTERNATIVE DISPUTE RESOLUTION PROPOSALS

The most critical case management issuein the foreclosure crisisis the
severe and significant communication issues which are impeding early resolution
of foreclosure cases. The plaintiffs complain of being ignored by borrowers
despite multiple efforts and outreach, the borrowers complain of being unable to
get through to loss mitigation departments, being asked to send and resend the
same financia information repeatedly and being unable to get a decision on their
case.

These problems are magnifying the emergency situation that the foreclosure
crisis poses and as a result of this failure to communicate, motions and
cancellations are extremely common, cases resolve long after final judgments and
sales, and judicia resources are squandered. As discussed earlier in this report, it
Is fundamental to effective case management that cases that can be resolved should
be resolved early, before scarce judicial resources are consumed.

An effective Alternative Dispute Resolution (ADR) Program is the best
method that the courts can employ to assure that plaintiff-borrower
communications occur, and occur early enough in the case to avoid wasted time
and resources for the court and the parties.

The subcommittee considered various ADR options. In particular the
subcommittee discussed non-binding arbitration, private judging, special
magistrates, conciliation conference and mediation. The Task Force looked at
other programs nationwide. The subcommittee also interviewed Albert Orosa of
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the American Arbitration Association, which handled mass mediation of Hurricane
Katrina cases in Louisiana and Mississippi.

Non-binding arbitration was considered to be ineffective, asits main
incentive for settlement is posed by the possibility of the imposition of attorney’s
fees which are already recoverable in foreclosure actions. Private judging seemed
unlikely to resolve cases due to the requirement of consent of both parties. Special
magistrates to serve as fact-finders, on pseudo-bankruptcy trustee model was one
Idea discarded due to the lack of resourcesto manage and fund such a program and
the lack of enforceability of any finding. Conciliation conferences such asthe
Conciliation Conference program currently utilized in the Twelfth Circuit (which
requires lenders comply with court-ordered procedures, including participation in a
telephone conference) were also considered. Though mandatory, the conciliation
conference is simply a meeting between the parties without benefit of a mediator or
other third-party neutral. The Task Force recognized that confidentiality
protections were inadequate to promote frank communication between the parties
and believed that aneutral and impartial facilitator was needed to manage the
negotiation communications

In the final determination, the Task Force determined that the real problem
here was capturing an opportunity for communication: for the borrower and the
lender to convene in an informal and non-adversarial session to determine what
could be worked out if anything. Mediation is the obvious vehicle for optimizing
the possibility of meaningful ADR settlement. However the Task Force
recognized that section 44.108, Florida Statutes, does not allow the court to collect
fees for the provision of circuit civil mediation services and therefore an outside
entity, a mediation manager, would be needed to manage the mediation program.

The emergency character of the foreclosure crisis substantially shaped the
Task Force’s decision-making. We confronted a situation in which an ADR
solution had to be proposed that essentially assumes no additional public financial
resources and no additional staff resources, given the financial and budgetary
constraints facing the judicial branch. Thisisacrisis. Thereisno timeto go lobby
the legidature, propose hills, to explore grants, to do al those things that might
identify and obtain other funding sources. In addition, the size, scope, and unique
character of the caseload shaped an ADR solution unlike any ever proposed in the
State of Florida.

The Task Force cannot emphasi ze strongly enough that the traditional
mediation framework and structure, which has been established over a quarter
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century’s work and which is acknowledged as aleading national mediation
framework among the states, must not be compromised as aresult of the hard
decisions made here. What we recommend regarding a modification of the
plaintiff’s appearance requirement must not provide any opening or opportunity for
those who wish to avoid traditional appearance in mediation in non-foreclosure
matters to use these recommendations to try to erode the superstructure of
mediation created in the Florida statutes and years of ruleswork. Bluntly put, the
recommendations of this Task Force on foreclosure mediation, particular in
connection with fee-based outside management, with the plaintiff paying the cost,
borrower counseling requirement and permitting telephone appearance by
emergency administrative order should never be utilized to suggest that these are
acceptabl e across the board solutions outside this particular unigue emergency
situation. The above exceptions are justified by the emergency nature of the
statewide mortgage foreclosure crisis, the need for utilization of a mediation
manager who is actively involved in outreach and coordination of the mediation
with the borrower and plaintiff and the need to prepare the borrower for mediation
viaHUD approved counselors.

Since it is an emergency, the Task Force considered the availability of
options consistent with existing law and rules, so asto avoid unnecessary delay
due to rules changes or statutory revisions. Upon identifying existing lega
authority, members looked at court programs already in place, particularly those
which may have adequate staffing and budgetary resources potentially re-directed
to the foreclosure problem. It was determined that existing court in-house
programs were prohibited by statute and budget from foreclosure mediation.
Though section 44.108, Florida Statutes, provides for funding of family and county
court mediation programs, there is no statutory authority under which the courts
may collect fees for mediation servicesin foreclosure cases.

A variety of circuits had already begun to tackle this challenge. The
subcommittee examined the variety of circuit programs state-wide. The programs
in the First, Eleventh and Nineteenth circuits utilize a managed mediation model
generaly adopted by the Task Force. Other circuits have adopted a more limited
mediation approach in dealing with a lesser number of pending foreclosure actions.
In addition, some circuits, such as the Ninth Circuit, have established volunteer
mediation programs. The Task Force questioned whether volunteers could be
relied upon to handle the full foreclosure caseload and therefore rejected relying
upon volunteers. In addition, while waiting for the outcome of this report, many
circuit judges across the state are utilizing traditiona civil pre-trial mediation when
requested by the parties. One of the consistent complaints from lawyers across the
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state is the growing difficulty of meeting the demands of the varying programs in
the circuits and keeps track of the patchwork of programs.

In order to cope with the size of the problem, the huge numbers of incoming
foreclosure cases, the Task Force concluded that only managed mediation could
handle the problem in a consistent manner statewide.

The subcommittee tackled the overall description of the program, and
explored various associated issues, including parameters defining managed
mediation, mediator availability and training, court-ordered participation, costs,
disparate bargaining power (particularly in actionsinvolving pro se borrowers),
exchange of essential information, and required appearance by persons having
authority to settle.

Statewide Managed Mediation

Managed mediation is essentially defined as mediations, conducted on a
large scale basis across the state, which involve substantially similar issues, which
can be coordinated by an outside coordinator to best assist the parties to best use
their time, effort and resources to achieve resolution. In order to have managed
mediation, you must have management who will contact and enroll the parties,
make the necessary referras, supervise the exchange of information, recruit and
train the mediators, schedule, monitor compliance, and report and evaluate
program effectiveness. While court-funded programs may not assign staff to
mediate foreclosure matters, court personnel would not be prohibited from
assuming a coordinating function in thisregard. However, every spare staff dot in
the judicia branch has been cut through rounds of budget cutbacks. There are
simply no available human resources within the state courts system to perform this
function. The Task Force agreed, as awhole, that if public funding of managed
mediation were possible, that would be the recommendation of the Task Force.
There are other jurisdictions, for example in Ohio, that are running statewide
mediation through public funding. However, thisis an emergency situation.
Florida’s courts do not have the luxury of waiting while other branches of
government try to identify funding streams since the courts must allow people to
have access to justice within a reasonable time frame.

The Task Force determined that a statewide model for managed mediation
will open communication and facilitate problem-solving between the parties while
conserving limited judicia time. Handling these matters in the context of
mediation will emphasize the needs and interests of the parties, fairness, procedural
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flexibility, party self-determination, full disclosure, and confidentiality.
Considering potential benefits and detriments in light of time and budgetary
constraints, the Task Force believed these aspects of the eventual recommendation
best serve the courts’ interest in easing the backlog of pending residential mortgage
foreclosure cases while protecting the rights of all parties.

As a consequence, the Task Force recommends approval of a statewide
program of managed mediation requiring mediation of foreclosure actions prior to
these matters being set for final hearing. The Task Force believes that each circuit
should be charged with handling the selection of its own mediation manager, but
that the criteria should be consistent statewide in order to avoid differing
requirements and achieve economies of scale for the parties. Circuits may, of
course, wish to join together to create aregional managed mediation system.

The Task Force recommends specific written parameters for qualifying
providers of managed mediation services. These nonprofit entities must be both
independent of the judicial branch and capable of sustained operation without
fiscal impact on the courts. The provider must be politically and professionally
neutral and have a demonstrable ability to efficiently manage the large number of
residential mortgage foreclosure actions in the circuit or circuitsin which services
are to be provided. Providers may include qualifying local bar associations,
organizations of professional mediators, and state universities, aswell as
independent entities organized for the sole purpose of providing statewide
managed mediation services. However, potential providers must have the capacity
and technology to effectively deal with mediations on a mass scale or at least on
the scale for the circuit they propose to serve. Among other administrative matters,
all providers will be responsible for receiving referrals to mediation and, within
designated time frames, reaching out to borrowers, impartially assigning
mediators, facilitating the exchange of documents between parties, scheduling
mediation conferences, and developing procedures for verifying compliance.

A key component of this program is the requirement of individual outreach
by the mediation manager to inform borrowers of the program and seek to enroll
them. Borrowers at this point are extremely distrustful of lenders and their
representatives. Many of the borrowers we are dealing with in Florida are based in
an ora culture and uncomfortable and intimidated and sometimes terrified about
court procedures, fancy forms and written requirements. Many of the borrowers
are extremely frustrated from failed effortsto deal with their lenders. It is essential
that the mediation manager effectively communicate with borrowers from all
walks of life and in multiple languages to explain that thisis a court program, that
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it issafe and not a scam, that it will be free to the borrower. Managers will be
expected to communicate with borrowers immediately after suit has been filed,
ensuring both pro se litigants and attorneys are fully informed regarding the
mediation process and availability of mediation in foreclosure actions.

Model Administrative Order

The Task Force recommends implementation of a statewide model for
managed mediation programs by administrative orders issued by the circuit court
chief judgesin their respective circuits. Uniformity of essential statewide
standards would be ensured upon the court’s approval of a model administrative
order. Selection of aqualified managed mediation provider would be left up to the
individual circuits based on an assessment of each circuit’s needs in relation to the
management capabilities and skills offered by proposed providers. Circuits can
and should partner where appropriate to achieve efficiencies.

The proposed model administrative order appliesto all residential mortgage
foreclosure actions filed against homestead property involving loans which
originated under federal truth in lending regulations, which generally include
servicers and lenders. Private individual lenders, for example, a seller who took
back “paper” would not be subject to the program. The logic of thisdistinction is
this: borrowers and their attorneys are not protesting that they can’t get in touch
with local individual lenders. Thelogjam iswith national institutions.
Condominium foreclosures, homeowners’ association foreclosures and statutory
lien foreclosures are not included in the administrative order, again because
communication isoccurring in those cases. The administrative order issued by the
respective chief judges constitutes aformal referral to mediation unless the
plaintiff and borrower file awritten stipulation not to participate, or unless pre-suit
mediation has been conducted with the mediation manager. A borrower may opt
out of the process by declining to participate upon being contacted by the
mediation manager, or by not completing the pre-mediation requirements of
foreclosure counseling and submission of financial documentation. Notice
regarding managed mediation must accompany the summons served on each
defendant. The order further provides the mediation process must be completed
before plaintiffs may apply for a default judgment, a summary judgment hearing,
or afinal hearing in an action to foreclose on homestead property.

The Task Force has included a number of other associated issuesin the
model administrative order. The Task Force recommends provisions relating to
mediator availability and training, disproportionate bargaining power of the parties,
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the exchange of essential information between the parties, costs, required
appearance by persons with authority to settle, and instances in which pre-suit
mediation may be afactor.

A. Mediator Availability and Training

Under the model administrative order, only Florida Supreme Court certified
circuit civil mediators specially trained in residential mortgage foreclosure matters
may be assigned to mediate these cases. The current number of certified circuit
civil mediatorsis believed adequate based on belief a successful mediation can
generally be accomplished within a single session, most cases of this sort requiring
no more than two hours. The Task Force developed detailed training standards and
objectives for training mediators to mediate foreclosure matters. Those standards
are appended to the Model Administrative Order as Exhibit 12. See Appendix J.

B. Responsibilities of the Parties

The Task Force addressed disproportionate bargaining power largely in the
context of abalanced allocation of responsibilities between the plaintiff and the
borrower.

Plaintiff’s counsel must file a completed Form A with the clerk of court and
electronically transmit the form to the program manager via a web-enabled
information platform. ThisIT platform must be specified in the any order issued
by the Florida Supreme Court, because otherwise, the experience of the First,
Eleventh and Nineteenth circuits indicates that plaintiff’s firms will not upload the
data due to system incompatibilities. However, no mediation manager will be able
to come up with a platform that can adapt to every different plaintiff’s firm’s
platform. By analogy, thisis like requiring everyone to submit adocument in a
Microsoft Word program. We recommend use of acommon IT platform. A
common platform should be identified by OSCA information technology staff and
made part of the Court’s order.

Form A requires plaintiff’s counsel to certify the subject property is
homestead property, the names of plaintiff’s representatives having settlement
authority, and whether plaintiff and borrower participated in pre-suit mediation
with the mediation manager. Plaintiff’s counsel must further certify the identity of
the plaintiff’s representative who will appear at the mediation.
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The model order requires the borrower to meet with a certified mortgage
foreclosure counselor prior to scheduling the mediation. Foreclosure counseling is
acritical step in the process, because empirical evidence demonstrates that cases
that have received foreclosure counseling are much less likely to re-default. See
Robert G. Quercia, Spencer M. Cowan, Ana B. Morena, The Cost-Effectiveness of
Community-Based Foreclosure Prevention, Family Housing Fund (December 8,
2005); Home Ownership Preservation Initiative, Three Y ear Final Report,
Partnership Lessons & Results (July 17, 2006); U.S. Department of the Treasury,
Comptroller of the Currency Administrator of National Banks, Community
Developments, Foreclosure Prevention: Improving Contact with Borrowers (June
2007). Foreclosure counselors also assist the borrowers, many of whom are from
an oral culture, in dealing with the financial forms and documentation
requirements for consideration of amodification or deal. Servicers, attorneys,
counselors and lenders agreed on the importance of foreclosure counseling for the
borrower. The borrower must provide financial disclosure to the program manager
for transmittal to the lender. Upon written request of the borrower, plaintiffs are
required to deliver to the program manager evidence that plaintiff isthe owner and
holder of the mortgage, alife of loan history, a statement of the plaintiff’s position
on the net present value of the loan, and any current appraisal. All this occurs prior
to the scheduling of mediation.

C. Responsihilities of the Program Manager

The model administrative order further enumerates responsibilities of the
program manager. The manager is directed to contact borrowers to explain the
residential mortgage foreclosure mediation program and must refer borrowersto a
foreclosure counselor. Upon learning a borrower will not participate in foreclosure
mediation, the manager must file a notice to that effect. The program manager
accepts and delivers party disclosures and is responsible for uploading these on a
shared electronic platform. This shared electronic platform is again a key piece.
Currently, there is a huge problem of document management in the loss mitigation
departments. Borrowers consistently report that they have to send their financial
documentation over and over again. In the servicer presentation, servicer
representatives acknowledged that because these departments were built after the
eruption of the crisis, document management can be very ad hoc, and described
their current system as being based on scanning of documents. A safe, encrypted
secure web-based platform would get everyone on the same page and working
from the same documents. The Eleventh Circuit’s program with the Collins Center
requires such aplatform.



The manager is further required to advise any borrower not represented by
an attorney that he or she has aright to counsel and may seek assistance of a
volunteer pro bono attorney. The mediation manager assigns Florida Supreme
Court certified circuit court mediators specially trained in foreclosure mediation,
schedules mediation sessions, addresses foreign or sign language interpreter needs,
and files notices with the clerk of court. Managers maintain written procedures
subject to the chief judge’s approval for appointment of mediators. Itis
contemplated that any certified circuit court mediator would have an opportunity to
participate in the managed mediation program. The mediation manager must
oversee the mediation training and compliance. The program manager is
responsible, as well, for monitoring compliance and submitting periodic reports to
the chief judge.

D. Costs

After substantial debate, the Task Force voted that the cost of the program
should be borne by the plaintiff. The model order provides for staged payments,
part at the time of filing and the balance after mediation is scheduled. Those costs
would be fully recoverable in the final judgment of foreclosure. The order further
provides plaintiffs shall be entitled to arefund of fees attributable to foreclosure
counseling if borrowers do not participate in this aspect of the program. Similarly,
plaintiffs shall be entitled to refunds if cases settle prior to mediation or if
borrowers cease participation in the program before mediating the case.

In considering the payment question, the Task Force again emphasizes that
thisis an emergency situation. The need to establish this mediation system asa
means of effective communication between the plaintiff and the borrower isto
meet the critical need to resolve those cases that can be resolved early in the
process. There are anumber of reasons why the loss mitigation departments that
plaintiff’s have established nationwide are not meeting that need, including
overwork, understaffing, ad hoc technology and a myriad of problems associated
with building those departments after the crisis hit. However, the bottom lineis
that this managed mediation program is necessary because borrowers cannot
effectively try to resolve their cases with the plaintiffs without it. In the meantime,
those same plaintiffs squander court resources on cases that can and should be
resolved, and often are resolved after judgments or sale. One commenter to the e-
mail box reported that one lender won’t even talk to a borrower until after the
foreclosure judgment is entered. This situation is being caused by dysfunction on
the plaintiffs’ side.
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While the Task Force was not in a position to do a cost/benefit analysis due
to the proprietary character asserted in connection with plaintiffs’ 10ss mitigation
staffing and efforts, a 2005 study by Freddie Mac researchers, Crews Cutts and
Green, cited an industry analysis showing the cost of aforeclosure for the lender
averages $58,000. However, the current system is set up premised on borrowers
calling in on an unscheduled basis, being asked to submit documents, those
documents are submitted and it seems, largely hand-scanned into a data base that
may include all the original loan documentation, borrowers calling in again
unscheduled to find out what is going on, being told that the information cannot be
located, sending the information again, it being scanned, again, and so on and so
on. It iselementary economics that an organized systematic approach in which the
borrower is contacted, referred to foreclosure counseling, the data is gathered in an
organized fashion and forms properly executed, reviewed by the foreclosure
counselor, uploaded to the data base for encrypted access by both sides, and adate
and time set for discussion and decision-making about the case is substantially
likely to result in overall savings to the plaintiffs despite bearing the fee, as well as
an improved resolution rate and better quality outcome, which will reduce defaults.
The asset moves from non-performing to performing status much earlier in the
process.

In sum, thisis not atraditional referral to mediation. In traditional mediation
referrals for circuit civil disputes the court does not make a party go through
counseling and lay out their financial history before it will even schedule a
mediation. The minority feels that a split fee is essential to fairness and that the
borrower needs to have a stake in the process. The mgjority of the Task Force
determined that the threat of the loss of one’s home, along with a requirement for
successful completion of foreclosure counseling and the uploading of completed
financia information represented a sufficient investment in the process by the
borrower and that afinancial payment isnot required as an additional incentive to
resolve the case. Even more importantly isthis simple truth: most borrowers are
in foreclosure because they are in dire economic straits. If this processisto serve
as a meaningful case management tool in terms of getting those cases that can be
settled out of the court system early, then requiring borrowers to pay runs the risk
of compromising that goal by creating a barrier to participation, or delay to allow
the borrower to gather the money together. Greater utilization of mediation will
likely lead to increased savings for plaintiffs as more cases will be resolved in a
manner less expensive than in litigation. By allowing plaintiffs to satisfy the
mediation requirement by participating in the managed mediation process prior to
filing, we believe there will be even greater savings to the plaintiffs by avoiding
filing fees and attorneys’ fees.
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E. Appearance

Plaintiff must have arepresentative present who can bind the plaintiff to any
mediated settlement agreement, and may designate plaintiff’s counsel as his
signatory in advance. The model order permits plaintiff’s representative to appear
electronically with full authority to settle without further consultation. The
borrower and plaintiff’s counsel must physically attend mediation. Again, the
Task Force only recommends electronic appearance as a necessary evil given the
emergency character of the caseload. The appearance exception isjustified by the
emergency nature of the statewide mortgage foreclosure crisis, the involvement of
amediation manager who is actively involved in outreach and coordination of the
mediation process and the requirement that borrowers receive financial counseling
prior to mediation.

The Task Force believes electronic appearance isin compliance with
existing mediation rules because rule 1.720(b), Florida Rule of Civil Procedure,
permits a change in the appearance requirement by order of the court. In addition,
the Task Force believes the “order” language contained in rule 1.720(b)
encompasses an emergency administrative order directed to a class of cases, such
as an order directing residential mortgage foreclosure cases to a managed
mediation program.

Implementation of the model order by the state’s circuit court chief judges is
sufficient to modify the appearance requirement where sometimes simultaneous
hearings in thousands of foreclosure mediations nationwide make physical
appearance impractical. Asindicated above, this recommendation by the Task
Force is made solely due to the unique character of this emergency. We roughly
calculate that 100,000 cases could be eligible for managed mediation. Many of
these cases involve the same ten institutions that are the leading foreclosure filers
in Florida.® The Task Force recognizes that forcing plaintiffs, many of whom are
not Floridainstitutions, to have alive representative with full settlement authority
at each of the mediations would be completely cost prohibitive. In addition,
plaintiffs presently do not have the staff to accommodate such aneed. Having
recognized this issue, however, the Task Force’s recommendation is based upon
having meaningful electronic participation. The issues of appearance by a
plaintiff’s representative who does not have full settlement authority, or does not

% The Task Force requested each of the clerks of court to list the top five foreclosure filersin their county. The
compiled lists showed that the top foreclosure filersin Florida are Deutsche Bank, U.S. Bank, Wells Fargo, Chase
Home Finance, SunTrust Mortgage, Bank of New Y ork, Bank of American and Countrywide Financial Corporation,
J.P.Morgan and CitiMortgage.
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fully participate in the mediation by electronic means were very real concernsto
the Task Force. It will be up the mediation manager, and ultimately the court, to
make sure that there is compliance with the electronic appearance requirements.
The Task Force does not contemplate or believe that the emergency use of an
administrative order allowing electronic appearances in this situation should be
used to subsequently justify wholesale electronic appearances in other cases which
would be subject to traditional mediation. The Task Force would also
enthusiastically urge use of visual computer conferencing, such as Skype, web
cams and iChat, as an alternative to telephone appearances in foreclosure
mediations.

The recommendation of electronic mediation is conditioned upon the
premise that no change to the Rules of Civil Procedure governing mediation is
required. The Task Force recognizes that the rules as presently set forth work
effectively for virtual al types of civil mediation and the Task Force does not
recommend any rule change. If the court determinesthat arule changeis required
to alow for electronic appearance, then the Task Force respectfully requests that
the court refer the matter back to the Task Force for consideration of other
appearance options.

F. Pre-suit Mediation

The model order explicitly encourages pre-suit mediation. The order
provides that participation in pre-suit mediation with the mediation manager in a
manner consistent with the requirements of the model order can satisfy the
plaintiff’s requirement to participate in mediation prior to foreclosure litigation.
For case management purposes, the best case is the one that is never filed. If the
parties utilize pre-suit mediation though the mediation manager, they could reduce
costs to parties of pursuing unnecessary litigation and minimize to additional stress
on the limited resources of the courts. The Task Force absolutely encourages the
lenders to pursue pre-suit mediation in order to avoid expensive filing fees and
attorneys’ fees. While nothing precludes a presiding judge from again sending a
case to mediation after suit isfiled if it islitigated, the mediation requirement of
the model order would be satisfied by pre-suit participation in mediation with the
mediation manager.
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G. Information Technology Platform

An information technology platform is proposed to facilitate electronic exchange
of plaintiff and borrower information for purposes of participation in mediation.
The information platform component is a key component of this process because it
Isaimed at facilitating secure and efficient access to the information necessary to
the mediation in advance of the mediation to assure that the parties fully
understand their options. The Task Force cannot emphasi ze strongly enough how
endemic the problem of lost and missing documentation is within the loss
mitigation departments, and how frustrating it isto borrowers. More importantly,
that chaotic process results in squandered court time and unnecessarily delayed
cases. The purpose of the IT Platform isto make sure that everyone is speaking
the same language and has the same information. These platformsarein placein
the Eleventh Circuit. In addition, Neighborworks America, the national housing
non-profit established by Congress, has a platform. Thistechnology is available
and out there and can be used.

The Task Force consulted with the Florida Courts Technology Commission
through its chair, Eleventh Judicial Circuit Judge Judith Kreeger, and was advised
that the platform, as an information system operating outside the state courts
system for use by private entities, would not require approval by the commission.

Information that will be exchanged on the platform will include the
borrower’s financial disclosure information to the plaintiff’s representative, and the
plaintiff’s certifications regarding the property that is the subject of the lawsuit, the
identity of the plaintiff representative who will attend mediation with full authority
to settle, and the persons who will represent the plaintiff in mediation with full
authority to modify the existing loan and to settle the mortgage foreclosure case, as
well as the documents and information to be provided by the plaintiff upon request
by the borrower prior to mediation.

H. Forms Accompanying Model Administrative Order

1. FormA
a. Certificate of Plaintiff’s Counsel Regarding Status of Residential
Property
b. Certificate of Plaintiff’s Counsel Regarding Pre-Suit Mediation
C. Certificate of Plaintiff’s Counsel Regarding Plaintiff’s Representative
at Mediation
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2. Notice of Residentia Mortgage Foreclosure Mediation Program to be
Served with Summons

Borrower’s Request to Participate in Residential Mortgage Foreclosure
Mediation Program

4. Notice of Borrower’s Nonparticipation

5. Borrower’s Financial Disclosure for Mediation

6. Borrower’s Request for Plaintiff’s Disclosure for Mediation

7. Plaintiff’s Notice of Attending Mediation by Telephone
8
9
1

w

. Plaintiff’s Certification Regarding Attending Mediation by Telephone
. Mediation Report
0.Certification Regarding Settlement Authority (Residence Not Borrower-
Occupied)
11.Orders for Referrals, Compliance, and Enforcement
12.Mediation Training Standards
13.Managed Mediation Flow Chart

CASE MANAGEMENT CONSIDERATIONS

The Task Force has determined that for case management applications,
foreclosure cases fall into roughly three broad categoriesin terms of initial triage
of the cases:

Borrower-occupied properties. these are the properties where public policy
in the form of U.S. Treasury Department and servicer efforts have been most
keenly focused and where most financial incentive existsto settle aforeclosure
case. All three circuits which have implemented managed mediation programs
have focused on borrower-occupied properties. Frequently in these cases,
borrowers appear in court reporting that they have repeatedly attempted to contact
the plaintiff to work out their case without success dueto inability to talk to a
person, repeatedly lost documents, or inability to get adecision. These are the
cases that are most likely to resolve. Identifying these cases at the onset of filing is
challenging. It should not be, given the TARP imperatives that servicers contact
their borrowers in default to seeif their loans should be modified, however, most
plaintiff firms assert that they do not know at time of filing whether the property is
borrower-occupied. For that reason, we have focused on propertiesin which a
homestead exemption isin place as being an objective criterion.

Vacant properties a/k/a “walk-aways”: There are some properties no one
livesin. These represent the other end of the spectrum. The borrower may have
chosen to leave the property, or never lived there in the first place, or the property
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IS unoccupied investment property. These properties should move quickly through
the foreclosure process because there are few due process impediments after
service is properly achieved dueto lack of interest in keeping the property.
Moving these cases quickly also recognizes the issues of crime, property value,
and community stabilization. For these cases, the Task Force is recommending the
use of sections 702.065 and 702.10, Florida Statutes, which provide for expedited
treatment of these cases. These statutes are under-utilized and are available in
residential foreclosure actions. In addition, depending on the character of each
circuit, chief judges may wish to designate a foreclosure division or foreclosure
judge to handle those cases which are uncontested and in which the property is
vacant.

The third category of cases represents the cases that are neither of the first
two categories. These cases may be either tenant-occupied or occupied by other
members of the family but not the borrower, or have unspecified occupants. In
these cases, the borrower may wish to resolve the case, even by a short sale or deed
in lieu of foreclosure, but is unable to effectively communicate with the plaintiff to
explore those options. The Task Force recommends that these properties be given
the choice to opt into managed mediation at equal cost to the parties. In addition,
chief judges should explore in each circuit the necessary structural improvements
in calendar management to allow cases to move as smoothly as possible. One
possibility is the use of open calendars versus closed calendars, described in the
circuit by circuit analyses included in Appendix H to thisreport. It isimportant for
judges to recognize that foreclosure cases represent a significant proportion of their
dockets as opposed to the minimal work they once represented.

Once the cases have been segregated pursuant to the characteristics listed
above, they can be further separated according to the litigation quality of the case.
A defense lawyer suggested further stratification according to cases where there
are financial issues, cases which have substantive legal issues, and cases which are
“clean,” in which there are no apparent legal issues or financial issues. One of the
challenges of managing the volume of foreclosure casesisthis. thereality of the
numbers of cases being filed leaves no time for judges to manage that case load.
There are no additional staff or administrative resources avail able to manage these
cases. Those circuits that are actively managing their foreclosure dockets are
doing so by reallocating existing resources. In most circuits, the cases are |eft to
the management of the plaintiffs as opposed to the judges. Thiscan be
challenging. Onelaw firmis currently handling 50,000 foreclosure cases. One
resulting problem is that many of the plaintiff’s firms have so many cases that they
are not effectively moving the cases forward either. For example, there are delays
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In summary judgment motions because plaintiffs have failed to set or resolve
outstanding motions to dismiss filed by defendants, or because there is outstanding
discovery past due to which plaintiffs have never responded, resulting in
squandered hearing time, or because original documents have not arrived to the
court yet.

In a perfect world, cases which have financial issues (issues in connection
with the evidence of amounts due and owing or the financial character of the
alleged default) and cases in which there are substantive issues of law would be
identified early by the judge and set for case management conferences to make
sure the cases are moving forward appropriately. One case management system
that allows this manner of management without utilizing too many judicial
resourcesisin usein the Fifteenth Judicial Circuit under the circuit’s
administrative order, Case Management Status Conferences in Homestead
Foreclosure Actions by Institutional Lenders, which directs that cases filed on
certain days will automatically appear for a case management conference on a
future date certain. The circuit’s case management order isincluded in the
Appendix to this report.

PROPOSALS FOR RULE AND FORM CHANGES

The Task Force by separately filed petition has proposed emergency changes
to the Rules of Civil Procedure, in accordance with its charge under Inre: Task
Force on Residential Mortgage Foreclosure Cases, No. AOOSCQ09-8 (March 27,
2009) to propose rules or rule changes that will facilitate early, equitable resolution
of residential mortgage foreclosure cases. The Task Force solicited comments on
its proposals for rule changes from The Florida Bar Rules of Civil Procedure
Committee, which promptly responded to the request for review and comment.

The Committee’s vote on the proposed changes, and comments and
recommendations are appended to this report as Appendix K-22.

The Task Force has submitted one rule change, a proposed amendment to
the civil cover sheet, and two new forms to the Supreme Court for approval. The
proposed rule change requires verification of mortgage foreclosure complaints.
The proposed forms add specificity to Form 1.997, the Civil Cover Sheet,
standardize affidavits of diligent search and clarify the grounds for moving to
cancel and reschedule a foreclosure sale. The Task Force’s proposal for adding
specificity to the Civil Cover Sheet was submitted to the Supreme Court Task
Force on Management of Cases Involving Complex Litigation, through its chair,
former Second Judicia Circuit Judge Thomas H. Bateman. The Task Force on
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Management of Cases Involving Complex Litigation had proposed changes to the
Civil Cover Sheet, which the Court approved in its opinion, In Re: Amendments
to the Florida Rules of Civil Procedure — Management of Cases Involving
Complex Litigation, Case No. SC08-1141 (May 28, 2009). The amended Civil
Cover Sheet will be effective January 10, 2010. The additional changesto the
Civil Cover Sheet proposed by the Task Force on Residential Mortgage
Foreclosure Cases will be noted without objection in aresponse filed by the Task
Force on Management of Cases Involving Complex Litigation to comments filed in
Case No. SC08-1141.

These rule and form proposals have been narrowly tailored because the work
of the Task Force has been directed at the current court emergency caused by the
flood of mortgage foreclosure cases in Florida’s courts. The Task Force is also
recommending a number of forms as “best practice” standard forms that chief
judges throughout the state will be asked to consider using, and that are directed at
the underlying emergency. See Appendix K-61. As such, these forms are not
suitable for inclusion in the Rules of Civil Procedure, which should be used on a
long-term basis and stand the test of time, as opposed to being directed at what we
hope is a short-term emergency.

Following is asummary of the proposals for changes and additions to the
Rules of Civil Procedure submitted to the Court by separate rule petition, aswell as
an explanation of the reason for the proposal.

Amendment to Rule 1.110. General Rules of Pleading

This rule change requiring verification of a mortgage foreclosure complaint is
recommended because of the new economic reality dealing with mortgage
foreclosure casesin an eraof securitization. Frequently, the note has been
transferred on multiple occasions prior to default and filing of the foreclosure.
Plaintiff’s status as owner and holder of the note at the time of filing has become a
significant issue in these cases, particularly because many firmsfile lost note
counts as a standard aternative pleading in the complaint. There have been
situations where two different plaintiffs have filed suit on the same note at the
sametime. Requiring the plaintiff to verify its ownership of the note at time of
filing provides incentive to review and ensures that the filing is accurate, ensures
that investigation has been made and that the plaintiff is the owner and holder of
the note. This requirement will reduce confusion and give the trial judges the
authority to sanction those who file without assuring themselves of their authority
to do so. The proposed rule was adapted from Florida Probate Rule 5.020.
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Form 1.997. Civil Cover Sheet

The purpose of this proposal is to allow the Court to case manage foreclosure
cases. Residential cases will be case-managed differently than commercial cases.
Those residential cases that are homestead will be managed differently than non-
homestead properties. Requiring these designations on the Civil Cover Sheet
permits categorization of the cases as early as possible. The Task Force elected to
use homestead status as it is an objective analysis of whether the property currently
has a homestead exemption with the property tax appraiser, a matter easily
determined without requiring locating the borrower.

Affidavit of Diligent Search Form

The Task Force proposes adoption of the Affidavit of Diligent Search as a new
form. Many foreclosure cases are served by publication, and currently, affidavits
of diligent search are formatted many different ways and include different
information. This form was adapted from the Forms 12.913(b) and (c), Florida
Family Law Forms. These are categories of criteriathat are available to locate a
defendant, and only those utilized would be checked. The entire affidavit will be
reviewed for diligence upon application for default. The most significant addition
Isthe additional criteriathat if the process server serves an occupant in the
property, he inquires of that occupant whether he knows the location of the
borrower-defendant. Currently, that is not occurring. Thelogic isthat those
occupants are probably paying rent to a defendant-owner someplace. The goal is
to locate defendants and make sure they are on notice as efficiently as possible.

Motion to Cancel and Reschedule Foreclosure Sale

The Task Force proposes a new standard Motion to Cancel and Reschedule
Foreclosure Sale. Currently, many foreclosure sales set by the final judgment and
handled by the clerks of court are the subject of vague |ast-minute motions to reset
sales without giving any specific information as to why the saleis being reset. Itis
important to know why sales are being reset so as to determine when they can
properly be reset, or whether the sales process is being abused. Therefore, this
form requires that the movant advise the court specifically asto why the
foreclosure sale is being sought to reset. Again, thisis designed at promoting
effective case management and keeping properties out of extended limbo between
final judgment and sale.

BEST PRACTICES FORMS

In addition, the Task Force has included a set of “best practices” forms and
ordersin Appendix K. As previously stated, these are forms aimed at moving
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cases forward. Some would have to be tailored to the practices in each individual
circuit, for example, the order directed at non-service under rule 1.080, Florida
Rules of Civil Procedure, or the orders directed at dismissing settled cases or
removing them from the pending docket. Others depend on how the circuit or the
individual judge wishes to approach cases, for example, the case management
orders. Other forms are directed at solving specific problems; for example, the
sample notice of hearing form contains awarning in Spanish and Haitian Creole
that the Court does not provide interpreters at these hearings and that if you do not
speak English, you should bring someone over the age of 18 to trandate for you.
Thisformisdirected at a problem that appliesin counties with non-English
speaking populations. All forms are ssmply presented for consideration by the
Florida Supreme Court and the judges of this state for their potential usefulness.

PROBLEMS AND RECOMMENDATIONS SUMMARY

PROBLEM

Currently across the state, circuits
have developed widely varying
responses to the foreclosure crisis
and resulting case load, in terms of
forms and requirements for
handling foreclosure proceedings.
Given that many plaintiffs have
cases all over the state, and that the
vast majority of foreclosure cases
are prosecuted by a very small
number of flat fee firms, these
variations increase expense and
delay. Courts should utilize sound
established case management
principles to deal with foreclosure
cases.

There are many well-intentioned
efforts going on across the state to
address foreclosures. They are
completely uncoordinated, and
incur resulting inefficiencies

RECOMMENDATION

Uniformity of forms and procedures
statewide should be agoal in terms of
affordability and efficiency, in light of the
number of parties and limited number of
firms who are litigating in the various
circuits across the state.

Further, fundamental case management
principles dictate that management of a
crowded dockets entails getting those
cases that will settle to settle early, and
get them out of the court system before
substantial resources are consumer; and
further dictates that those cases which will
be uncontested be moved quickly through
the system before substantial delay
OCCUrs.

A central statewide foreclosure website
should be cooperatively established by the
Executive and Judicial branch to give dl
Floridians education and accessto basic
information which is currently strewn
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particularly in terms of publicity
and knowledge-sharing. Itis
impossible for any individual to get
full information about the
foreclosure process in his
community without consulting
multiple websites and sources.

Florida borrowers and foreclosure
defendants are being victimized by
foreclosure rescue scams and
attorneys who take their money and
do nothing to defend the case.

As a result of the modern economic
reality of multiple transactions of
the note and mortgage from the
original lender, most lenders no
longer maintain the loan
documentation at their home
facility. The paper is stored
centrally and the transactions noted
electronically. As a result,
foreclosure actions are filed without
the original note being provided to
counsel. For that reason, lost note
counts are filed in virtually every
case, resulting in substantial
confusion on the part of the

haphazardly across the Internet: linkson
finding certified foreclosure counselors,
contacting lenders, accessing online court
dockets, basic foreclosure information,
reporting illegal foreclosure activity,
locating low-cost or free legal services,
mediation programsin each circuit,
foreclosure events in their community,
links to foreclosure forms, linksto loss
mitigation contact information, accessing
information about foreclosure sales, links
to websites describing government
foreclosure prevention programs and links
to property sales information.

Widespread consumer education should
be provided by the executive branch on
avoiding foreclosure scams and providing
clear information about where to report
mortgage fraud, foreclosure scams, and
other illegal foreclosure activity. The
Florida Bar should aggressively prosecute
attorney misconduct in foreclosure
defense scams and mortgage fraud cases.

Plaintiffs must, at the time of filing,
ascertain whether they are the owner and
holder of the note which is the subject of
the foreclosure action and whether itisin
their possession, and verify the same to
the Court at the time of filing, for
purposes of clearly establishing standing
at the time of filing.
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defendants as to who the plaintiff is,
what their relationship is to the
loan, and whether they actually own
the note at the time of filing,
resulting in delays in cases.

Borrowers who appear at
foreclosure hearings overwhelming
describe multiple attempts to
contact plaintiffs for loss mitigation
review without response, with
request to send and resend their
financial documentation over and
over again, and without receiving
decisions. This process can drag on
for months. Plaintiffs describe
having to ramp up loss mitigation
departments as this crisis exploded
and generally concede that those
departments are not fully staffed.
Under current procedures, the
outreach by loss mitigation
departments is not very successful
at reaching out to borrowers and
getting them to participate.
Equally, borrowers contact these
loss mitigation departments through
random telephone calls which
require the loss mitigation
representative to attempt to locate
and analyze the defendant’s
information in a chaotic and
haphazard fashion.

The managed mediation fee is
designed to underwrite specific
tasks for which the Court system
has no current resources.

Mandatory managed mediation in
homestead cases should be required
statewide prior to final hearing, on an opt
out basis, with theinitial cost to be borne
by Plaintiffs subject to recovery in full in
the final judgment. While the Task Force
was unable to conduct a cost/benefit
anaysis due to the proprietary nature of
loss mitigation cost information, it would
seem that providing a structure in which
the borrower’s loss mitigation package is
assembled with the assistance of an expert
foreclosure counselor, delivered to the
Plaintiff in advance of the mediation day,
and then a mediation occurs with the
participation of the loss mitigation
representative and counsel at a specific
date and time instead of the random
process of the current phone efforts would
achieve a higher success rate and
significantly improved loss mitigation
resource utilization for Plaintiffs, as well
as the opportunity to take a non-
performing asset and move it to
performing much earlier in the process. It
would also create a structure for those
institutions participating in TARP/HAMP
to assure compliance with the loss
mitigation efforts of those programs.

Payment of managed mediation fees
should be tied to event benchmarksin
order to keep the process as affordable as
possible. The process may be broken into
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Borrowers suffer from a significant
imbalance of power when
negotiating with their note-holders.
Many do not understand the
information, can be confronted with
take it or leave it deals, and can
have unrealistic expectations of the
loss mitigation process and/or
available government programs.
Further, many borrowers,
particularly in the subprime
market, are not confident in dealing
with the significant document-based
requirements of the loss mitigation
process.

Currently, loss mitigation
departments are challenged with
hundreds of thousands of
documents being submitted daily
nation-wide. Since this crisis sprang
fully-formed, document
management systems have been

three components. 1) theinitial case
intake, personal outreach to borrower and
enrollment into foreclosure counseling 2)
the completion of foreclosure counseling,
upload of financial documentation and
access by Plaintiff and 3) mediation.
While the Task Force’s initial
recommendation is that the Plaintiff front
theinitial fee for the managed mediation
program, we note that a number of other
jurisdictions have mediation programs
underwritten by governmental funding
sources, such asthe state of Ohio. NJ?
Florida should explore those options, with
the ultimate goa that this program could
operate without expense to either party.

All borrowers in managed mediation must
receive certified foreclosure financial
counseling and provide their financial
documentation prior to the scheduling of
any mediation. The foreclosure counselor
provided education as to sound financial
decision-making, what realistic options
may exist, and assists the borrowersin
assembling their financial documentation
for loss mitigation analysis. Research
demonstrates that borrowers who have
been through foreclosure counseling are
much less likely to re-default.

A common information technol ogy
platform should be specified statewide for
use in all managed mediation programs
which is safe and secure; which will allow
all authorized parties to exchange and
access the financial documentation
necessary to resolve foreclosure cases.
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built “on the fly” if at all. As a
result, when a loss mitigation
specialist needs a borrower’s
documents they are frequently lost
or unavailable, and delay and
frustration increases as the
borrower is asked to resubmit.

Loss mitigation is not coordinated
with the filing and progression of a
foreclosure case, resulting in
misinformation, scheduling and
rescheduling consuming scarce
hearing time, and post-judgment
motions to vacate or “undo” the
entire foreclosure after the sale of
the property has already occurred
and after full consumption of
judicial resources.

Most borrowers are unrepresented,
and the vast majority of foreclosure
cases proceed to final summary
judgment after default or without
any paper or defense being asserted
by the borrower.

Foreclosure cases are exceeding the
available judicial infrastructure
across the state. While state court
judges are working hard, adding
calendars, and utilizing technology
to move cases, ultimately there is

Pre-filing foreclosure mediation should be
encouraged. Plaintiffs should be provided
with an “escape hatch.” If they mediated
in compliance with standards of fairness
prior to the filing, they need not mediate
again. The Task Force determined that
the best way to assure fairness and
compliance with the standards established
in the managed mediation programisto
require the mediation manager to make its
program available to Plaintiffs both before
and after filing. If Plaintiff participated in
the managed mediation program pre-filing
which resulted in an impasse or non-
participation by the borrower, Plaintiff

can proceed with their case without
further referral to mediation.

To the extent possible, lawyers and bar
associations should target pro bono efforts
at dealing with the borrowersin these
cases, the vast mgjority of whom are
unrepresented, including providing
training to attorneysin foreclosure
matters.

Hearings should be provided within a
reasonabl e time of request, to the extent
possible given limited judicial
infrastructure and the lack of additional
resources. In recognition of resource
limitations, parties should engagein
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more case traffic than the court
system can bear.

Cases with “walkaways”, vacant or
abandoned property can get stuck
in the traffic of all the foreclosure
cases and delay can occur.

In Florida, many properties are
part of condominium or homeowner
associations. In some areas, dues
and fees are not being paid while a
property is in foreclosure, resulting
in substantial financial adversity to
these associations and the paying
members of the association
remaining in the community.

Over time, language has been added
to final judgments of foreclosure
tailored to the needs of individual
firms rather than the law or the
case; for example, directions to the
clerk on how to make out a check,
assignment of bid language, etc.

quality control, and follow rules of
professionalism and ethics to assure that
those resources are not squandered.
Obviously, there are potential solutions of
adding new judges or additional senior
judge days to hear these cases, however,
inlight of Florida’s current state budget
crisis, such solutions seem an unlikely
option.

Plaintiffs should be encouraged to utilize
sections 702.065 and 702.10, Florida
Statutes, to seek expedited resolution
where appropriate, particularly in the case
of vacant or abandoned property, and case
management should afford prompt
expedited hearings when called for by
these statutes to avoid the issues of crime,
declining property values, community
destabilization, and simple danger that
vacant properties can cause.

Where possible, recognition should be
given by presiding judges to the impact of
delaysin foreclosure cases on co-
defendant condominium and homeowner
associations, and delays in the cases
should be limited so asto avoid prolonged
non-payment of association fees and
resulting burdens on other association
members.

Final Judgment Language should be
limited to actual issues pleaded and
proved to the Court.
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Significant numbers of sales
cancellations at the last minute are
resulting in delays of sales, and
squandered resources; and further
are requiring additional resources
to reset the cancelled sale.

Foreclosure cases today can be quite
complicated and require
understanding of the underlying
transactions and burdens of proof,
even where undefended.

Parties should not be able to unilaterally
cancel foreclosure sales set in final

judgments without explanation, so asto

assure reasonably prompt sales dates and
avoid sales delays and wasted resources
due to last minute cancellations.

Judges should receive judicial education
about foreclosure cases.
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