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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: PCB JUA 24-01  Judges
SPONSOR(S): Justice Appropriations Subcommittee
TIED BILLS: IDEN./SIM. BILLS:
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
Orig. Comm.: Justice Appropriations Subcommittee Smith Keith

SUMMARY ANALYSIS

The bill conforms current law to the proposed Fiscal Year 2024-2025 House of Representatives’ General
Appropriations Act, which includes $2,574,402 in General Revenue funding, and authorizes fourteen full-time
equivalent positions with associated salary rate of 1,527,297, for the newly established judgeships and
associated judicial assistant staffing.

The Supreme Court of Florida issued Order No. SC2023-1586, dated November 30, 2023, certifying the need
for one new circuit court judgeship in the Twentieth Judicial Circuit, two new county court judgeships in
Hillsborough County, and three new county court judgeships in Orange County.

Article V, section 9 of the Florida Constitution states that the Legislature may reject the recommendations or
implement the recommendations of the Supreme Court in whole or in part.

The bill amends ss. 26.031 and 34.022, F.S., to establish one new circuit court judgeship in the Twentieth
Judicial Circuit, two new county court judgeships in Hillsborough County, and three new county court
judgeships in Orange County.

The effective date of the bill is July 1, 2024.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: pcb01.JUA
DATE: 1/22/2024



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Article V, section 9 of the Florida Constitution states:

Determination of number of judges.—The supreme court shall establish by rule uniform criteria
for the determination of the need for additional judges except supreme court justices, the
necessity for decreasing the number of judges and for increasing, decreasing or redefining
appellate districts and judicial circuits. If the supreme court finds that a need exists for
increasing or decreasing the number of judges or increasing, decreasing or redefining appellate
districts and judicial circuits, it shall, prior to the next regular session of the legislature, certify to
the legislature its findings and recommendations concerning such need. Upon receipt of such
certificate, the legislature, at the next regular session, shall consider the findings and
recommendations and may reject the recommendations or by law implement the
recommendations in whole or in part; provided the legislature may create more judicial offices
than are recommended by the supreme court or may decrease the number of judicial offices by
a greater number than recommended by the court only upon a finding of two-thirds of the
membership of both houses of the legislature, that such a need exists.

To determine a need for trial court judgeships, the Office of State Courts Administrator (OSCA) relies
on an analysis of weighted caseload filings per judge. In 1999, at the request of the Legislature, OSCA
contracted with the National Center for State Courts (NCSC) to develop and validate a Delphi-based
Weighted Caseload System.’

The weighted caseload system assigns a time value to cases by their case type, based on the various
kinds and complexity of the cases that are filed. The case type time value, or case weight, establishes
an approximate workload value per case filing by case type, which is used to determine the number of
judges required to handle these cases. The weighted caseload system is revised periodically to
account for changes in procedure and case complexity. The system was updated by OSCA and NCSC
in 2007, and most recently in 2016.

The Supreme Court issued Order No. SC2023-1586, dated November 30, 2023, in regard to the
certification of need for additional judges. In the certification, the Court recommended one new circuit
court judgeship in the Twentieth Judicial Circuit, two new county court judgeships in Hillsborough
County, and three new county court judgeships in Orange County.

Article V, section 11 of the Florida Constitution requires the Governor to fill judicial office vacancies by
appointment from a list of candidates nominated by a judicial nominating commission?, for a term
ending on the first Tuesday after the first Monday in January of the year following the next general
election occurring at least one year after the date of appointment.

' National Center for State Courts, Florida Judicial Workload Assessment Final Report, Office of the State Courts Administrator (May
16, 2016), http://www.flcourts.org/core/fileparse.php/558/urlt/Final-Florida-Judicial-Workload-Assessment-Final-report.pdf (last visited
Jan. 9, 2024.)

2 Article V, section 20, subsection (5) of the Florida Constitution states that each judicial nomination commission shall be composed of
nine members. Three members must be appointed by the Board of Governors of The Florida Bar from among The Florida Bar members
who are actively engaged in the practice of law with offices within the territorial jurisdiction of the affected court, district or circuit. Three
electors must reside in the territorial jurisdiction of the court or circuit appointed by the governor. And three of the electors must reside
in the territorial jurisdiction of the court or circuit and who are not members of the bar of Florida, selected and appointed by a majority
vote of the other six members of the commission.
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Effect of the Bill

The bill establishes one new circuit court judgeship in the Twentieth Judicial Circuit, two new county
court judgeships in Hillsborough County, and three new county court judgeships in Orange County.

B. SECTION DIRECTORY:
Section 1. Amends s. 26.031, F.S., related to judicial circuits; number of judges.

Section 2. Amends s. 34.022, F.S,, related to number of county court judges for each county.
Section 3. Provides an effective date.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

The bill conforms current law to the proposed Fiscal Year 2024-2025 House of Representatives’
General Appropriations Act, which includes $2,574,402 in General Revenue funding, and
authorizes fourteen full-time equivalent positions with associated salary rate of 1,527,297, for the
newly established judgeships and associated judicial assistant staffing.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:

The cost of county judges and judicial assistants are paid for by the state. Under s. 29.008, F.S.,
counties are responsible for facilities, security, communications and information technology costs
for county courts. The bill could result in additional costs in these areas, to the extent that county
courts will be receiving additional judges and associated staff, however, any additional costs

associated with the newly established positions can likely be absorbed within existing resources.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.

lll. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not Applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditures of funds; reduce the authority that counties or municipalities have
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to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

None.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE CHANGES
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PCB JUA 24-01 ORIGINAL 2024

A bill to be entitled
An act relating to judges; amending ss. 26.031 and
34.022, F.S.; revising the number of circuit court
judges and county court judges, respectively;
providing an effective date.

Be It Enacted by the Legislature of the State of Florida:

Section 1. Subsection (20) of section 26.031, Florida

Statutes, 1s amended to read:

26.031 Judicial circuits; number of judges.—The number of
circuit judges in each circuit shall be as follows:

JUDICIAL CIRCUIT TOTAL
(20) Twentieth. ... .. i i i 323+
Section 2. Subsections (28) and (48) of section 34.022,

Florida Statutes, are amended to read:

34.022 Number of county court judges for each county.—The
number of county court judges in each county shall be as

follows:

COUNTY TOTAL
(28) Hillsborough. ...ttt ittt ittt et et eeeeanns 2523
o B I @ & = o L =Y 2235
Section 3. This act shall take effect July 1, 2024.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 231  Exposures of First Responders to Fentanyl and Fentanyl Analogs
SPONSOR(S): Criminal Justice Subcommittee, Baker
TIED BILLS: IDEN./SIM. BILLS:

REFERENCE ACTION ANALYST STAFF DIRECTOR or

BUDGET/POLICY CHIEF

1) Criminal Justice Subcommittee 14Y,3N, As CS Padgett Hall

2) Justice Appropriations Subcommittee Saag Keith

3) Judiciary Committee

SUMMARY ANALYSIS

Fentanyl is a synthetic opioid analgesic that is approximately 50 to 100 times more potent than morphine.
When prescribed by a physician, fentanyl is typically used to treat patients with severe pain or to manage pain
after surgery and is administered via injection, transdermal patch, or in lozenges. Although prescription
fentanyl can be misused, most overdoses and related deaths have been linked to illicitly manufactured
fentanyl, including fentanyl analogs.

With the increase in the illicit use of fentanyl, first responders such as law enforcement officers are increasingly
coming into contact with fentanyl that is seized while making arrests and traffic stops. In recent years, there
have been several reports of law enforcement officers suffering medical complications such as
lightheadedness, heart palpitations, and nausea after being exposed to fentanyl. In some instances, the
symptoms were severe enough to cause other officers on the scene to respond by administering an opioid
antagonist, such as Narcan. Toxicologists and medical doctors, however, caution that fentanyl, although highly
toxic, is relatively difficult to transmit through skin contact without a transdermal patch and likely would not
remain airborne in sufficient quantities to cause a medical issue if inhaled.

CS/HB 231 creates s. 893.132, F.S., to provide a criminal penalty, punishable as a first degree felony, if a
person 18 years or older who is unlawfully in possession of dangerous fentanyl or fentanyl analogues exposes
a first responder, including a law enforcement officer, correctional officer, correctional probation officer,
firefighter, emergency medical technician, or paramedic, to such fentanyl or fentanyl analogues and an
overdose or serious bodily injury to the first responder results. Under the bill, “expose or exposure” means to
cause any of the following, including, but not limited to, ingestion, inhalation, needlestick injury, or absorption
through skin or mucous membranes. The bill defines “overdose or serious bodily injury" as drug toxicity or a
physical condition that creates a substantial risk of death or substantial loss or impairment of the function of
any bodily member or organ.

The bill provides an affirmative defense from prosecution if the first responder acted so far outside of the scope
of ordinary care generally exercised by a member of his or her profession that he or she caused or
substantially contributed to the exposure.

The bill may have an indeterminate positive jail and prison bed impact by creating a new first degree felony
offense for exposing a first responder to dangerous fentanyl or fentanyl analogs and thereby causing them to
overdose or suffer bodily harm, which may result in increased admissions or longer sentences to such
facilities.

The bill provides an effective date of October 1, 2024.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background

Controlled Substances

Chapter 893, F.S., the Florida Comprehensive Drug Abuse Prevention and Control Act, classifies
controlled substances! into five categories, called schedules. These schedules regulate the
manufacture, distribution, preparation, and dispensing of the substances listed therein. The
distinguishing factors between the different drug schedules are the “potential for abuse™ of the
substance and whether there is a currently accepted medical use for the substance.® The controlled
substance schedules are as follows:

e Schedule | substances have a high potential for abuse and currently have no accepted medical
use in the United States, including substances such as cannabis and heroin.*

e Schedule Il substances have a high potential for abuse and have a currently accepted but
severely restricted medical use in the United States, including substances such as raw opium,
fentanyl, and codeine.®

e Schedule Ill substances have a potential for abuse less than the substances contained in
Schedules | and Il and have a currently accepted medical use in the United States, including
substances such as stimulants and anabolic steroids.®

e Schedule IV substances have a low potential for abuse relative to substances in Schedule Il
and have a currently accepted medical use in the United States, including substances such as
benzodiazepines and barbiturates.’

e Schedule V substances have a low potential for abuse relative to the substances in Schedule IV
and have a currently accepted medical use in the United States, including substances such as
mixtures that contain small quantities of opiates, narcotics, or stimulants.®

Fentanyl

Fentanyl is a synthetic opioid analgesic that is approximately 50 to 100 times more potent than
morphine.® When prescribed by a physician, fentanyl is typically used to treat patients with severe pain
or to manage pain after surgery and is administered via injection, transdermal patch, or in lozenges.*°
Although prescription fentanyl can be misused, most overdoses and related deaths have been linked to
illicitly manufactured fentanyl, including fentanyl analogs.!! Fentanyl and fentanyl-related substances
are classified as Schedule Il controlled substances.!?

1 “Controlled substance” means any substance named or described in Schedules I-V of s. 893.03, F.S. S. 893.02(4), F.S.

2 “Potential for abuse” means that a substance has properties as a central nervous system stimulant or depressant or a hallucinogen
that create a substantial likelihood of its being: 1) used in amounts that create a hazard to the user’s health or safety of the community;
2) diverted from legal channels and distributed through illegal channels; or 3) taken on the user’s own initiative rather than on the basis
of professional medical advice. S. 893.035(3)(a), F.S.

3 See s. 893.03, F.S.

4S.893.03(1), F.S.

5S.893.03(2), F.S.

6'S.893.03(3), F.S.

7S. 893.03(4), F.S.

8 S. 893.03(5), F.S.

9 National Institute on Drug Abuse, What is Fentanyl?, https://nida.nih.gov/publications/drugfacts/fentanyl (last visited Jan. 16, 2024).
101d.

11 Centers for Disease Control and Prevention, Fentanyl, https://www.cdc.gov/opioids/basics/fentanyl.html (last visited Jan. 16, 2024).
2.5, 893.03(2)(b)1., 6., 9., 29., 30., and 32., F.S.
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As the illicit use of fentanyl increases, first responders such as law enforcement officers are
increasingly coming into contact with fentanyl that is seized while making arrests and traffic stops.*® In
recent years, there have been several reports of law enforcement officers suffering medical
complications such as lightheadedness, heart palpitations, and nausea after being exposed to
fentanyl.}* In some instances, the symptoms were severe enough to cause other officers on the scene
to respond by administering an opioid antagonist, such as Narcan.'®* However, these incidents have
been disputed by toxicologists and medical doctors who claim that fentanyl is relatively difficult to
transmit through skin contact without a transdermal patch and would likely not remain airborne in
sufficient quantities to cause a medical issue if inhaled.*®

Unlawful Possession of Fentanyl

The penalty for unlawfully possessing a controlled substance depends on several factors, including the
type and amount of the controlled substance possessed and whether a person possessed such
substance with the intent to sell or deliver the substance to another person. Generally, the unlawful
possession of less than four grams of fentanyl* is a third degree felony.*® If a person unlawfully
possesses less than four grams of fentanyl with the intent to sell, manufacture, or deliver such fentanyl,
a person commits a second degree felony.?® If a person unlawfully possesses fentanyl, alfentanil,
carfentanil, sufentanil, or other fentanyl derivatives or analogs and the weight is four grams or more, a
person commits the offense of trafficking in dangerous fentanyl or fentanyl analogues, which is
punishable as a first degree felony.?°

Unlawful Distribution of Fentanyl Resulting in Overdose or Serious Bodily Injury

In 2023, the Legislature enacted s. 893.131, F.S., which prohibits a person 18 years of age or older
from distributing?® heroin, alfentanil, carfentanil, fentanyl, sufentanil, fentanyl derivatives, or an analog
or mixture containing such substances, when such substances cause or are a substantial factor?? in
causing an overdose or serious bodily injury? to the user. A person commits a violation regardless of
whether the distribution is made directly or indirectly through another person to the person who
overdosed or suffered serious baodily injury. A violation is punishable as a second degree felony. A
second or subsequent conviction is punishable as a first degree felony.

13 FOX 10, Florida Officer Accidentally Overdoses on Fentanyl, Body Cam Video Released,
https://www.fox10tv.com/2022/12/16/florida-officer-accidentally-overdoses-fentanyl-body-cam-video-released/ (last visited
Jan. 16, 2024). First Coast News, Flagler Sheriff's Deputy Exposed to Fentanyl During Traffic Stop,
https://www.firstcoastnews.com/article/news/local/flagler-county-sheriff-deputy-ecposed-to-fentanyl/77-791dd3b7-0f1a-4bbb-bc82-
8bcfch5c4231 (last visited Jan. 16, 2024).

14

o1g.

16 NPR, Are Cops Really Being Poisoned by Fentanyl Exposure?, https://www.npr.org/2023/05/16/1175726650/fentanyl-police-
overdose-misinformation (last visited Jan. 16, 2024).

17 The same penalties apply if a person unlawfully possesses a fentanyl derivative, controlled substance analog, or a mixture containing
a fentanyl derivative or analog.

18 5, 893.13(6)(a), F.S. A third degree felony is punishable by up to five years imprisonment and a $5,000 fine. Ss. 775.082, 775.083, or
775.084, F.S.

195, 893.13(1)(a)l., F.S. A second degree felony is punishable by up to 15 years imprisonment and a $10,000 fine. Ss. 775.082,
775.083, or 775.084, F.S.

20 S, 893.135(1)(c)4.b., F.S. A first degree felony is punishable by up to 30 years imprisonment and a $10,000 fine. Ss. 775.082,
775.083, or 775.084, F.S. A person convicted of trafficking in dangerous fentanyl and fentanyl analogues is subject to specified
mandatory minimum sentences and fines that vary depending on the amount of fentanyl possessed.

21 “Distribute” means to deliver, other than by administering or dispensing, a controlled substance, and includes the direct or indirect
delivery of a controlled substance to a user. S. 893.131(1)(a), F.S.

22 “Substantial factor’ means that the use of a substance or mixture alone is sufficient to cause an overdose or serious bodily injury,
regardless of whether any other substance or mixture used is also sufficient to cause an overdose or serious bodily injury. S.
893.131(1)(e), F.S.

23 “*Overdose or serious bodily injury” means drug toxicity or a physical condition that creates a substantial risk of death or substantial
loss or impairment of the function of any bodily member or organ. S. 893.131(1)(d), F.S.
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Injury to First Responders from Fentanyl Exposure

Under current law, s. 893.13(10), F.S., provides that if a person violates any provision of ch. 893,
F.S.,%* and the violation results in a serious injury to a state or local law enforcement officer as defined
in s. 943.10, F.S.,® a firefighter as defined in s. 633.102, F.S.,%® an emergency medical technician as
defined in s. 401.23, F.S.,?” a paramedic as defined in s. 401.23, F.S.,?® an employee of a public utility
or an electric utility as defined in s. 366.02, F.S., an animal control officer as defined in s. 828.27, F.S.,
a volunteer firefighter engaged by state or local government, a law enforcement officer employed by the
Federal Government, or any other local, state, or Federal Government employee who is injured during
the course and scope of his or her employment, the person commits a third degree felony. If the injury
sustained results in death or great bodily harm, the person commits a second degree felony.?°

Offense Severity Ranking Chart

Felony offenses subject to the Criminal Punishment Code (CPC) are listed in a single offense severity
ranking chart (OSRC), which uses 10 offense levels to rank felonies from least severe (Level 1) to most
severe (Level 10). Each felony offense is assigned to a level according to the severity of the offense,
commensurate with the harm or potential for harm to the community that is caused by the offense, as
determined by statute. A person’s primary offense, any other current offenses, and prior offenses are
scored using the points designated for the offense severity level of each offense. The final calculation,
following the scoresheet formula, determines the lowest permissible sentence that the trial court may
impose, absent a valid reason for departure.* If an offense is unranked, the CPC specifies a default
level on the OSRC depending on the felony degree of the offense.3!

Effect of Proposed Changes

CS/HB 231 creates s. 893.132, F.S., to provide a criminal penalty, punishable as a first degree felony, if
a person 18 years or older who is unlawfully in possession of dangerous fentanyl or fentanyl analogues
exposes a first responder to such fentanyl or fentanyl analogues and an overdose or serious bodily
injury to the first responder results. The bill does not rank the offense on the OSRC. As such, the first
degree felony defaults to a Level 7 offense on the OSRC.

The bill provides an affirmative defense from prosecution if the first responder acted so far outside of
the scope of ordinary care generally exercised by a member of his or her profession that he or she
caused or substantially contributed to the exposure.

24 Generally, a violation of ch. 893, F.S., is an offense related to the unlawful sale, manufacture, delivery, or possession of a controlled
substance.

25 “Law enforcement officer” means any person who is elected, appointed, or employed full time by any municipality or the state or any
political subdivision thereof; who is vested with authority to bear arms and make arrests; and whose primary responsibility is the
prevention and detection of crime or the enforcement of the penal, criminal, traffic, or highway laws of the state. The term includes all
certified supervisory and command personnel whose duties include, in whole or in part, the supervision, training, guidance, and
management responsibilities of full-time law enforcement officers, part-time law enforcement officers, or auxiliary law enforcement
officers but does not include support personnel employed by the employing agency. The term also includes a special officer employed
by a Class I, Class Il, or Class lll railroad pursuant to s. 354.01, F.S. S. 943.10(1), F.S.

26 “Firefighter” means an individual who holds a current and valid Firefighter Certificate of Compliance or Special Certificate of
Compliance issued by the division under s. 633.408, F.S. S. 633.102(9), F.S.

27 “Emergency medical technician” means a person who is certified by the department to perform basic life support pursuant to this part.
S. 401.23(12), F.S.

28 “Paramedic” means a person who is certified by the department to perform basic and advanced life support pursuant to this part. S.
401.23(18), F.S.

221d.

30S.921.0022, F.S.

31S.921.0023, F.S.
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The bill defines the following terms:

e "Dangerous fentanyl or fentanyl analogues" means any controlled substance described in
s. 893.135(1)(c)4.a.()-(VI), F.S., which includes:
o Alfentanil, as described in s. 893.03(2)(b)1., F.S.;

Carfentanil, as described in s. 893.03(2)(b)6., F.S.;

Fentanyl, as described in s. 893.03(2)(b)9., F.S.;

Sufentanil, as described as in s. 893.03(2)(b)30., F.S.;

A fentanyl derivative, as described in s. 893.03(1)(a)62., F.S.;

A controlled substance analog of such enumerated substances, as described in s.

893.0356, F.S.; or

o A mixture containing any such enumerated substances.

o "Expose or exposure" means to cause any of the following, including, but not limited to,
ingestion, inhalation, needlestick injury, or absorption through skin or mucous membranes.

o "First responder" means a law enforcement officer as defined in s. 943.10(1), F.S., a
correctional officer as defined in s. 943.10(2), F.S.,*? a correctional probation officer as defined
in's. 943.10(3), F.S.,* a firefighter as defined in s. 633.102, F.S., an emergency medical
technician as defined in s. 401.23, F.S., or a paramedic as defined in s. 401.203, F.S., who is
acting in his or her official capacity.

e "Overdose or serious bodily injury" means drug toxicity or a physical condition that creates a
substantial risk of death or substantial loss or impairment of the function of any bodily member
or organ.

O O O O O

The bill provides an effective date of October 1, 2024.

B. SECTION DIRECTORY:
Section 1: Creates s. 893.132, F.S., relating to dangerous fentanyl exposure of first responder
resulting in overdose or serious bodily injury.
Section 2: Provides an effective date of October 1, 2024.
Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:

See Fiscal Comments.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

32 “Correctional officer” means any person who is appointed or employed full time by the state or any political subdivision thereof, or by
any private entity which has contracted with the state or county, and whose primary responsibility is the supervision, protection, care,
custody, and control, or investigation, of inmates within a correctional institution; however, the term “correctional officer” does not
include any secretarial, clerical, or professionally trained personnel. S. 943.10(2), F.S.

33 “Correctional probation officer” means a person who is employed full time by the state whose primary responsibility is the supervised
custody, surveillance, and control of assigned inmates, probationers, parolees, or community controllees within institutions of the
Department of Corrections or within the community. The term includes supervisory personnel whose duties include, in whole or in part,
the supervision, training, and guidance of correctional probation officers, but excludes management and administrative personnel
above, but not including, the probation and parole regional administrator level. S. 943.10(3), F.S.
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2. Expenditures:

See Fiscal Comments.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

The bill may have an indeterminate positive jail and prison bed impact by creating a new first degree
felony offense, for exposing a first responder to dangerous fentanyl or fentanyl analogs and thereby
causing them to overdose or suffer bodily harm, which may result in increased admissions or longer
sentences to such facilities. To the extent that some offenders may be sentenced differently as a result
of the new offense, the impact is indeterminate.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
Not applicable. The bill does not appear to affect county or municipal governments.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
Not applicable.

C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE CHANGES

On January 10, 2024, the Criminal Justice Subcommittee adopted a proposed committee substitute (PCS)

and reported the bill favorably as a committee substitute. The PCS differed from the original bill as it:

Included correctional officers and correctional probation officers in the definition of “first responder.”

Defined the term “overdose or serious bodily injury.”

Corrected a statutory cross-reference to the list of dangerous fentanyl and fentanyl analogs.

Required a person to be 18 years of age or older for the criminal penalty in the bill to apply.

Deleted a provision that created a second degree felony offense for exposing a first responder to

fentanyl where such exposure results in serious injury.

Deleted mandatory minimum sentencing requirements.

¢ Included an affirmative defense that can be raised by the defendant if the first responder caused or
substantially contributed to his or her exposure to fentanyl.

This analysis is drafted to the committee substitute as passed by the Criminal Justice Subcommittee.
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FL ORI DA H O U S E O F R E P RESENTATI V E S

CS/HB 231 2024

A bill to be entitled
An act relating to exposures of first responders to
fentanyl and fentanyl analogs; creating s. 893.132,
F.S.; providing definitions; providing criminal
penalties for adults who unlawfully possess specified
controlled substances and who expose a first responder

to such substances, if the exposure results in an

o < o oo w ND

overdose or serious bodily injury; providing an

9 affirmative defense; providing an effective date.
10
11 Be It Enacted by the Legislature of the State of Florida:
12
13 Section 1. Section 893.132, Florida Statutes, is created
14 to read:

15 893.132 Dangerous fentanyl exposure of first responder

16 resulting in overdose or serious bodily injury.-—

17 (1) For purposes of this section, the term:

18 (a) "Dangerous fentanyl or fentanyl analogues" means any

19 controlled substance described in s. 893.135(1) (c)4.a.(I)-(VII).

20 (b) "Expose or exposure" means to cause any of the

21 following, including, but not limited to, ingestion, inhalation,

22 needlestick injury, or absorption through skin or mucous

23 membranes.

24 (c) "First responder" means a law enforcement officer as
25 defined in s. 943.10(1), a correctional officer as defined in s.
Page 10f2
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FL ORI DA H O U S E O F R E P RESENTATI V E S

CS/HB 231 2024

26 943.10(2), a correctional probation officer as defined in s.

27 943.10(3), a firefighter as defined in s. 633.102, an emergency

28 medical technician as defined in s. 401.23, or a paramedic as

29 defined in s. 401.23, who is acting in his or her official

30 capacity.

31 (d) "Overdose or serious bodily injury" means drug

32 toxicity or a physical condition that creates a substantial risk

33 of death or substantial loss or impairment of the function of

34 any bodily member or organ.

35 (2) A person 18 years of age or older who, in the course

36| of unlawfully possessing dangerous fentanyl or fentanyl

37 analogues, exposes a first responder to dangerous fentanyl or

38 fentanyl analogues and an overdose or serious bodily injury of

39 the first responder results, commits a felony of the first

40 degree, punishable as provided in s. 775.082, s. 775.083, or s.
41 775.084.

42 (3) It 1is a defense to a violation of this section that a

43 first responder acted so far outside the scope of ordinary care

44 generally exercised by a member of his or her profession that he

45 or she caused or substantially contributed to the exposure.

46 Section 2. This act shall take effect October 1, 2024.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 533 DNA Samples from Inmates
SPONSOR(S): Fabricio
TIED BILLS: IDEN./SIM. BILLS: SB 524
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Criminal Justice Subcommittee 16 Y,0ON Leshko Hall
2) Justice Appropriations Subcommittee Smith Keith

3) Judiciary Committee

SUMMARY ANALYSIS

Florida’s statewide DNA database assists law enforcement agencies in the identification and detection of
individuals in criminal investigations and the identification and location of missing and unidentified persons.
The Florida Department of Law Enforcement (FDLE) administers the statewide DNA database, which is
capable of classifying, matching, and storing analyses of such DNA samples and related data.

Multiple agencies share the responsibility of collecting DNA samples from qualifying offenders, including the
Florida Department of Corrections (FDC), the Florida Department of Juvenile Justice (DJJ), sheriffs’ offices,
and county correctional facilities.

Under s. 943.325, F.S., qualifying offenders include both juveniles and adults who are:
e Committed to a county jail;
o Committed to or under the supervision of FDC or DJJ;
e Convicted of specified misdemeanor offenses; or
e Convicted of or arrested for any felony offense or attempted felony offense.

A qualifying offender is required to submit a DNA sample for inclusion in the statewide database if he or she is:
e Arrested or incarcerated in Florida; or
¢ On probation, community control, parole, conditional release, control release, or any other type of court-
ordered supervision.

An arrested offender must submit a DNA sample at the time he or she is booked into a jail, correctional facility,
or juvenile facility. An incarcerated person and a juvenile in the custody of DJJ must submit a DNA sample at
least 45 days before his or her presumptive release date.

HB 533 creates an unnumbered section of law, requiring each inmate in the custody of FDC to submit a DNA
sample to FDC no later than September 30, 2024, if he or she has not previously provided a DNA sample
pursuant to s. 943.325, F.S,, relating to the Florida DNA database. The bill directs FDC to collect and process
such samples in accordance with s. 943.325, F.S.

The bill is not anticipated to have a fiscal impact on FDC or FDLE. Any unanticipated fiscal impact can be
absorbed within existing resources. See Fiscal Comments.

The bill provides an effective date of upon becoming a law.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0533b.JUA
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:
Background

Statewide DNA Database

Deoxyribonucleic acid (DNA) is hereditary material existing in the cells of all living organisms. A DNA
profile may be created by testing the DNA in a person’s cells. Similar to fingerprints, a person’s DNA
profile is a unique identifier, except for identical twins, who have the exact same DNA profile. DNA
evidence may be collected from any biological material, such as hair, teeth, bones, skin cells, blood,
semen, saliva, urine, feces, and other bodily substances.!

Florida’s statewide DNA database was established in 19892 to assist law enforcement agencies in the
identification and detection of individuals in criminal investigations and the identification and location of
missing and unidentified persons. The Florida Department of Law Enforcement (FDLE) administers the
statewide DNA database, which is capable of classifying, matching, and storing analyses of DNA and
other biological molecules and related data.®

DNA Sample Collection and Analysis

Multiple agencies share the responsibility of collecting DNA samples* from qualifying offenders,
including the Florida Department of Corrections (FDC), the Florida Department of Juvenile Justice
(DJJ), sheriffs’ offices, and county correctional facilities.®

Under s. 943.325, F.S., qualifying offenders include both juveniles and adults who are:
Committed to a county jail;

Committed to or under the supervision of FDC or DJJ;

Convicted of specified misdemeanor offenses; or

Convicted of or arrested for any felony offense or attempted felony offense.®

A qualifying offender is required to submit a DNA sample for inclusion in the statewide database if he or
she is:
e Arrested or incarcerated in Florida; or
e On probation, community control, parole, conditional release, control release, or any other type
of court-ordered supervision.’

An arrested offender must submit a DNA sample at the time he or she is booked into a jail, correctional
facility, or juvenile facility.® An incarcerated person and a juvenile in the custody of DJJ must submit a
DNA sample at least 45 days before his or her presumptive release date.®

! FindLaw, How DNA Evidence Works, https://criminal.findlaw.com/criminal-procedure/how-dna-evidence-works.html (last visited Jan.
19, 2024).

2 Ch. 89-335, Laws of Fla.

3S.943.325(4), F.S.

4 “DNA sample” means a buccal or other approved biological specimen capable of undergoing DNA analysis. S. 943.325(2)(f), F.S.

5 Florida Department of Law Enforcement, DNA Database, https://www.fdle.state.fl.us/Forensics/Disciplines/DNA-Database (last visited
Jan. 19, 2024).

6 S.943.325(2)(g), F.S.

7S.943.325(7), F.S.

8 S. 943.325(7)(b), F.S.

9 S.943.325(7)(c), F.S.
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The statewide database may contain DNA data obtained from the following types of biological samples:
o Crime scene samples;
e Samples required by law to be obtained from qualifying offenders;

Samples lawfully obtained during the course of a criminal investigation, including those from

deceased victims or deceased suspects;

Samples from unidentified human remains;

Samples from persons reported missing;

Samples voluntarily contributed by relatives of missing persons; and

Other samples approved by FDLE.®

The collection of DNA samples may be performed by any person using a collection kit approved by
FDLE as directed in the kit or pursuant to other procedures approved by or acceptable to FDLE.* After
collection, the DNA samples are forwarded to FDLE for analysis to determine genetic markers and
characteristics for the purpose of individual identification of the person from whom the sample was
taken.!?

When an analysis is complete it is entered into the statewide DNA database.® The analysis results
allow for the comparison of DNA from unresolved cases to the DNA of both known offenders and that
from other unresolved cases in an attempt to identify the perpetrator.'* All accredited local government
crime laboratories in Florida have access to the statewide DNA database in accordance with rules and
agreements established by FDLE.*®

FDLE specifies database procedures to maintain compliance with national quality assurance standards
to ensure that DNA records will be accepted into the National DNA Index System. Results of any DNA
analysis may only be released to criminal justice agencies.'® Otherwise, the information is confidential
and exempt from s. 119.07(1), F.S., and art. |, s. 24(a), of the Florida Constitution.’

FBI's Combined DNA Index System (CODIS)

The most common form of DNA analysis used to match samples and test for identification in forensic
laboratories analyzes only certain parts of DNA, known as short tandem repeats or satellite tandem
repeats (STRs).'8 In the early 1990s, the Federal Bureau of Investigation (FBI) chose 13 STRs as the
basis for a DNA identification profile, and the 13 STRs became known as the Combined DNA Index
System (CODIS).1° CODIS is now the general term used to describe the FBI's program of support for
local, state, and national criminal justice DNA databases, as well as the software used to run these
databases.?®

10 5, 943.325(6), F.S.

11 Fla. Admin. Code. R. 11D-6.001 and 11D-6.003.

12.5,943.325(10-11), F.S.

13 5. 943.325(13)(c), F.S.

14 Florida Department of Law Enforcement, Submission FAQ DNA Database, https://www.fdle.state.fl.us/Forensics/Submission-
FAQ/DNA-Database (last visited Jan. 19, 2024).

155, 943.325(4), F.S.

16 Criminal justice agencies include the court, the Florida Department of Law Enforcement, the Department of Juvenile Justice,
components of the Department of Children and Families, components of the Department of Financial Services, and other governmental
agencies that administrate criminal justice. S. 943.045(11), F.S.

17'S.943.325(14), F.S.

18 Kelly Lowenberg, Applying the Fourth Amendment when DNA Collected for One Purpose is Tested for Another, 79 U. Cin. L. Rev.
1289, 1293 (2011), https://law.stanford.edu/wp-content/uploads/2011/11/APPLYING-THE-FOURTH-AMENDMENT-WHEN-DNA-
COLLECTED-FOR-ONE-PURPOSE.pdf (last visited Jan. 19, 2024).

19d.

20 Federal Bureau of Investigation, Frequently Asked Questions on CODIS and NDIS, https://www.fbi.gov/how-we-can-help-you/dna-
fingerprint-act-of-2005-expungement-policy/codis-and-ndis-fact-sheet (last visited Jan. 19, 2024).
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National DNA Index System (NDIS)

The DNA Identification Act of 1994 (DNA Act)?! authorized the government to establish a National DNA
Index, and in 1998 the National DNA Index System (NDIS) was established. NDIS is the national level
component of CODIS and contains DNA profiles contributed by federal, state, and local participating
forensic laboratories,?? enabling law enforcement to exchange and compare DNA profiles electronically
in an attempt to link a crime or a series of crimes to each other or to a known offender. If a match is
identified, the laboratories involved exchange information to verify the match and establish coordination
between the two agencies. This match can provide probable cause for law enforcement to obtain a
warrant to collect a biological reference sample from an offender. A laboratory can then perform DNA
analysis on the known biological sample and present the analysis as evidence in court.?®

A state seeking to participate in NDIS must sign a memorandum of understanding with the FBI
agreeing to the DNA Act’s requirements, including record-keeping requirements and other procedures.
To submit a DNA record to NDIS, a participating laboratory must adhere to federal law regarding
expungement?* procedures, and the DNA sample must:
o Be generated in compliance with the FBI Director's Quality Assurance Standards;
e Be generated by an accredited and approved laboratory;
¢ Be generated by a laboratory that undergoes an external audit every two years to demonstrate
compliance with the FBI Director’s Quality Assurance Standards;
¢ Be from an acceptable data category, such as:
o Convicted offender;
Arrestee;
Detainee;
Forensic case;
Unidentified human remains;
Missing person; or
o Relative of a missing person.
¢ Meet minimum CODIS requirements for the specimen category; and
e Be generated using an approved kit.?°

O O O O O

Effect of Proposed Changes

HB 533 creates an unnumbered section of law, requiring each inmate in the custody of the Florida
Department of Corrections (FDC) to submit a DNA sample to FDC no later than September 30, 2024, if
he or she has not previously provided a DNA sample pursuant to s. 943.325, F.S. The bill directs FDC
to collect and process such samples in accordance with s. 943.325, F.S.

The bill provides an effective date of upon becoming a law.

B. SECTION DIRECTORY:

Section 1: Creates an unnumbered section of law.
Section 2: Provides an effective date of upon becoming a law.

2134 U.S.C. § 12592.

22 All 50 states, the District of Columbia, the federal government, the U.S. Army Criminal Investigation Laboratory, and Puerto Rico
participate in NDIS. Supra note 20.

23 Supra note 20.

24 See 34 U.S.C. § 12592(d)(2)(A)(i-ii) (requiring states to expunge a DNA record when a conviction is overturned or a charge is
dismissed, results in an acquittal, or when no charge is filed).

25 Supra note 20.
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II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
None.

2. Expenditures:
None.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

None.

2. Expenditures:
None.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

D. FISCAL COMMENTS:

The bill is not anticipated to have a fiscal impact on FDC or FDLE. FDC reported that as of November
20, 2023 there were 48 inmates in Florida from which DNA samples had not been collected and
indicated that no fiscal impact is anticipated to the department as a result of the bill becoming law.?®
FDLE indicates that there is no expected impact to the department’s lab for collection of samples.?” Any
unanticipated impact can be absorbed within existing resources.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not Applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditures of funds; reduce the authority that counties or municipalities have
to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
None.

26 Florida Department of Corrections, Agency Analysis of 2024 Senate Bill 524, p. 2 (January 19, 2024).

27 Florida Department of Law Enforcement, Agency Analysis of 2024 House Bill 533, p. 2 (Nov. 27, 2023) (on file with the House of
Representatives’ Criminal Justice Subcommittee).
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C. DRAFTING ISSUES OR OTHER COMMENTS:
None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE CHANGES
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HB 533 2024

A bill to be entitled
An act relating to DNA samples from inmates; requiring
certain inmates to submit DNA samples; providing an

effective date.

Be It Enacted by the Legislature of the State of Florida:

o < o oo w ND

Section 1. Each inmate in the custody of the Department of

9| Corrections who has not previously provided a DNA sample

10 pursuant to s. 943.325, Florida Statutes, is required to submit

11 a sample to the department no later than September 30, 2024. The

12 department shall collect and process such samples pursuant to s.

13 943.325, Florida Statutes.

14 Section 2. This act shall take effect upon becoming a law.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 549  Retail Theft
SPONSOR(S): Criminal Justice Subcommittee
TIED BILLS: IDEN./SIM. BILLS: SB 824
REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Criminal Justice Subcommittee 15Y,3 N, AsCS Butcher Hall
2) Justice Appropriations Subcommittee Saag Keith

3) Judiciary Committee

SUMMARY ANALYSIS

Section 812.014, F.S., defines theft offenses and generally categorizes the offense level based on the value of the property
stolen. Whether a theft is a misdemeanor or a felony may also depend on the offender’s prior history of theft convictions, the
circumstances under which the theft occurs, or the type of property stolen. Specifically, s. 812.014(2)(d), F.S., prohibits a person
from stealing property valued at $100 or more, but less than $750, when such property is taken from a dwelling or the
unenclosed curtilage of a dwelling. A violation of the prohibition is a third degree felony and ranked as a Level 2 offense on the
offense severity ranking chart (OSRC) of the Criminal Punishment Code.

CS/HB 549 amends s. 812.014, F.S., to reduce the threshold value for third degree felony theft from a dwelling or unenclosed
curtilage of a dwelling from $100 or more, but less than $750, to $40 or more, but less than $750. Additionally, the bill creates
new offenses relating to theft from a dwelling or unenclosed curtilage of a dwelling, including: a third degree felony, ranked as a
Level 4 offense, if the property stolen is valued at $750 or more; a second degree felony, ranked as a Level 5 offense, if the
property stolen is taken from more than 20 dwellings or from the unenclosed curtilage of more than 20 dwellings, or any
combination thereof, and; a first degree misdemeanor, if the property stolen is valued at less than $40. If a person having one
prior theft conviction commits the offense, the penalty is enhanced to a third degree felony and ranked as a Level 2 offense. If a
person having two or more prior theft convictions commits the offense, the penalty is enhanced to a third degree felony and
ranked as a Level 4 offense.

In recent years, some retail merchants have experienced an increase in another type of property theft called “smash-and-grab”
theft. In this form of organized retail crime, a group of offenders enter a retail store en masse to steal merchandise, typically
overwhelming the merchant’s employees and preventing the merchant from stopping the theft. In recent years, law enforcement
has reported such offenders utilizing social media to coordinate illegal group activity.

CS/HB 549 amends s. 812.015, F.S,, to:

e Prohibit a person from acting in concert with five or more other persons within one or more establishments for the
purpose of overwhelming the response of a merchant, merchant's employee, or law enforcement officer in order to carry
out the offense or avoid detection or apprehension for the offense, punishable as a third degree felony.

e Prohibit a person from acting in concert with five or more other persons within one or more establishments for the
purpose of overwhelming the response of a merchant, merchant's employee, or law enforcement officer in order to carry
out the offense or avoid detection or apprehension for the offense and, in the course of organizing or committing the
offense, soliciting the participation of another person in the offense through the use of a social media platform, as
defined in s. 501.2041(1), F.S., punishable as a second degree felony.

e Enhance the criminal penalty to a first degree felony for specified violations of retail theft, when committed by a person
who has two or more prior specified retail theft convictions or who possesses a firearm during the commission of a
specified retail theft offense.

¢ Revise specified aggregation criteria for retail theft offenses to:

o Increase the period in which the number of thefts or the value of merchandise stolen during individual thefts
may be aggregated to determine the total number of thefts or value of property stolen, from 30 days to 365
days.

o Decrease the number of theft offenses under ss. 812.015(8)(f) and 812.015(9)(d), F.S., where an offender
must commit a certain aggregate number of thefts within a specified timeframe and obtain a specified number
of items of merchandise, from five thefts to three thefts.

The bill may have a positive indeterminate impact on jail and prison beds. See Fiscal Comments.

The bill provides an effective date of October 1, 2024.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0549a.JUA
DATE: 1/23/2024



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Theft from a Dwelling or the Unenclosed Curtilage of a Dwelling

Background

In recent years, the rise of e-commerce has led to an increase in “porch piracy”, a crime that occurs
when a person or group of persons steal a package or other mail parcel from the owner’s porch or other
area near the owner’s home before he or she has the opportunity to retrieve the package. Nearly eight
in ten Americans have reported falling victim to such package theft in 2022, totaling an estimated 260
million packages worth $19.5 billion.! At least eight states have specifically made package theft a
felony.2

Florida Law
Burglary

Section s. 810.02, F.S., prohibits a person from committing burglary by:

o Entering a dwelling, structure, or conveyance with the intent to commit an offense therein —
unless the premises are at the time open to the public or the person’s entry is licensed or
invited; or

e Remaining in a dwelling, structure, or conveyance:

o Surreptitiously, with the intent to commit an offense therein;
o After permission to remain is withdrawn, with the intent to commit an offense therein; or
o To commit or attempt to commit a forcible felony.3

A burglary is a felony offense classified according to the offense’s specific circumstances, as follows:
¢ A burglary or attempted burglary of an unoccupied structure or conveyance is a third degree
felony.*®
o A burglary of a dwelling, an occupied structure or conveyance, or an authorized emergency
vehicle is a second degree felony.®’
e A burglary is a first degree felony when an offender:8°
o Commits an assault or a battery;

1 Ana Durrani, The Worst States For Porch Pirates 2024 (May 18, 2023), Forbes, https://www.forbes.com/home-improvement/home-
security/worst-states-for-porch-pirates/ (last visited Jan. 20, 2024).

2 |d. These states include Arkansas (Ark. Code s. 5-36-103(b)(3) (2023); Class D felony), Georgia (Ga. Code s. 16-8-24 (2023); felony;
requirement that person possess minimum of ten separate pieces of stolen mail addressed to three or more different mailboxes and
addresses), Kentucky (Ky. Rev. Stat. Ann. s. 514.140 (2023); Class D felony), Michigan (Mich. Comp. Laws s. 445.33 (2023);
misdemeanor for first violation; felony for second or subsequent violation), New Jersey (N.J. Stat.. s. 2C:20-2 (2023); felony crime of the
second degree), Oklahoma (Okla. Stat. tit. 21, s. 1740.2 (2023); misdemeanor; felony if three of more separate offenses committed
within 60-day period), Tennessee (Tenn. Code s. 39-14-129 (2023); misdemeanor for first violation; felony for second or subsequent
violation), and Texas (TX Penal Code Ann. s. 31.20 (2023); misdemeanor if mail stolen from fewer than 10 addresses; state jail felony if
mail stolen from at least 10 but fewer than 30 addresses; felony if mail stolen from 30 or more addresses).

3 “Forcible felony” means treason; murder; manslaughter; sexual battery; carjacking; home-invasion robbery; robbery; burglary; arson;
kidnapping; aggravated assault; aggravated battery; aggravated stalking; aircraft piracy; unlawful throwing, placing, or discharging of a
destructive device or bomb; and any other felony which involves the use or threat of physical force or violence against any individual.
S.776.08, F.S.

4S.810.02(4), F.S.

5 A third degree felony is punishable by up to five years imprisonment and a $5,000 fine. Ss. 775.082, 775.083, or 775.084, F.S.

6 S.810.02(3), F.S.

7 A second degree felony is punishable by up to 15 years imprisonment and a $10,000 fine. Ss. 775.082, 775.083, or 775.084, F.S.
8S.810.02(2), F.S.

9 A first degree felony is punishable by up to 30 years imprisonment and a $10,000 fine. Ss. 775.082, 775.083, or 775.084, F.S.
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o Becomes armed with explosives or a dangerous weapon within the premises he or she
is burglarizing;
o Enters a dwelling or structure and:
= Causes damage to a dwelling or structure with a motor vehicle; or
» Causes damage to a dwelling or structure over $1,000.

Under ch. 810, F.S., a;

¢ “Dwelling” means a building or conveyance of any kind, including any attached porch, whether
such building or conveyance is temporary or permanent, mobile or immobile, which has a roof
over it and is designed to be occupied by people lodging therein at night, together with the
curtilage thereof;°

e “Structure” means a building of any kind, either temporary or permanent, which has a roof over
it, together with the curtilage thereof;'* and

e “Conveyance” includes any motor vehicle, ship, vessel, railroad vehicle or car, trailer, aircraft,
or sleeping car.'?

In State v. Hamilton,® the Florida Supreme Court (FSC) held that Florida’s burglary statute requires
that “curtilage” be enclosed in order to prove a violation of s. 810.02, F.S. In Hamilton, the defendant
was alleged to have entered the yard of a home to steal motors attached to a boat, but the yard was not
enclosed by fencing or shrubs or in any other manner.** Although the standard jury instruction for
burglary provided that “[s]tructure means any building of any kind, either temporary or permanent, that
has a roof over it, and the enclosed space of ground and outbuildings immediately surrounding the
structure” (emphasis added), the trial court gave a modified instruction that contained no requirement
that the yard be “enclosed.”®® The FSC concluded that the trial court committed reversible error and
that the enclosure requirement in the standard jury instruction was a necessary element to prove
burglary under s. 810.02, F.S.Y/

Even though there must be an enclosure to prove that a person committed burglary, the enclosure
need not be continuous and may have an ungated opening for entering and exiting.'® For purposes of
burglary, a “dwelling” also includes an attached porch or attached garage.'®2°

Under current law, whether a package thief commits burglary may depend on where a package or other
mail parcel is located, and whether or not that location is part of the enclosed curtilage of the dwelling.
For example, a package thief who steals a package from the front of a driveway or a mailbox near the
road may not have committed burglary, whereas a package thief who enters a screened-off front porch
and steals a package near a front door or an attached porch may have committed burglary.

Theft from a Dwelling or the Unenclosed Curtilage of a Dwelling

Generally, a person commits theft by knowingly obtaining or using, or endeavoring to obtain or to use,
the property of another with the intent to, either temporarily or permanently:

105,810.011(2), F.S.

11 However, during a state of emergency, for purposes of ss. 810.02 and 810.08, F.S., only, the term includes such portions or
remnants thereof as exist at the original site, regardless of the absence of a wall or roof. S. 810.011(2), F.S.

12 “To enter a conveyance” includes taking apart any portion of the conveyance. However, during a state of emergency, for purposes of
ss. 810.02 and 810.08, F.S., only, the term “conveyance” means a motor vehicle, ship, vessel, railroad vehicle or car, trailer, aircraft, or
sleeping car or such portions thereof as exist. S. 810.011(3), F.S.

13660 So.2d 1038 (Fla. 1995).

141d. at 1039.

15d.

16 Fla. Std. Jury Instr. 13.1 (Crim.). The current standard jury instruction for burglary still defines “structure” as that term was defined in
Hamilton.

17 Supra, note 13 at 1044-45.

18 Dubose v. State, 210 So. 3d 641 (Fla. 2017).

19d.

20 See also supra, note 17, and s. 810.011(2), F.S.
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e Deprive the other person of a right to the property or benefit from the property; or
e Appropriate the property to his or her own use or to the use of any person not entitled to the use
of the property.#

Section 812.014, F.S., defines theft offenses and generally categorizes the offense level based on the
value of the property stolen. Whether a theft is a misdemeanor or a felony may also depend on the
offender’s prior history of theft convictions or the type of property stolen. The offense levels for theft
crimes based on property value thresholds and general property types are classified as follows:

... Propertyvaue ___________ Offenselevel

= $100,000 First Degree Felony

= $20,000, but < $100,000 Second Degree Felony
T & = $10,000, but < $20,000 Third Degree Felony
(‘DE £ (2 $5,000, but < $10,000 Third Degree Felony

2 $750, but < $5,000 Third Degree Felony

= $100, but < $750 if taken from a dwelling or

unenclosed curtilage of a dwelling e/ [PEEes (Felemy

= & | 2$100, but < $750 First Degree Misdemeanor
o c
O~ | <$100 Second Degree Misdemeanor

Additionally, s. 812.014, F.S., increases the severity of a petit theft offense if a person has one or more
prior theft convictions. Petit theft committed by a person with a previous theft conviction is a first-degree
misdemeanor.?? Petit theft committed by a person with two or more previous theft convictions is a third-
degree felony.?®

Under s. 812.014(2)(d), F.S., a person commits grand theft of the third degree and a felony of the third
degree if the property stolen is valued at $100 or more, but less than $750, and is taken from a dwelling
as defined in s. 810.011(2) or from the unenclosed curtilage of a dwelling pursuant to s. 810.09(1).
“‘Dwelling” is defined the same as in s. 810.011(2), F.S., relating to burglary, and “unenclosed curtilage”
is defined the same as in s. 810.09(1), F.S., meaning the unenclosed land or grounds, and any
outbuildings, that are directly and intimately adjacent to and connected with the dwelling and
necessary, convenient, and habitually used in connection with that dwelling.

Theft from a dwelling or the unenclosed curtilage of a dwelling under s. 812.014(2)(d), F.S., captures a
broader scope of theft activity than burglary, which specifically requires that any curtilage from which
the taking may occur to be enclosed. As such, under current law, a package thief who steals a package
valued at $100 or more, but less than $750, from the unenclosed curtilage of a dwelling commits theft
under s. 812.014(2)(d), but not burglary under s. 810.02, F.S.

Additionally, s. 812.014(2)(d), F.S., does not include an offense that takes into account an offender’s
prior record of theft convictions, or the number of dwellings from which the offense is committed.

213, 812.014(1), F.S.

22’3, 812.014(3)(b), F.S.

233, 812.014(3)(c), F.S.
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Criminal Punishment Code

Felony offenses which are subject to the Criminal Punishment Code?* are listed in a single offense
severity ranking chart (OSRC),?® which uses 10 offense levels to rank felonies from least severe to
most severe. Each felony offense listed in the OSRC is assigned a level according to the severity of the
offense.?%2” A person’s primary offense, any other current offenses, and prior convictions are scored
using the points designated for the offense severity level of each offense.?®?° The final score
calculation, following the scoresheet formula, determines the lowest permissible sentence that a trial
court may impose, absent a valid reason for departure.*°

Theft from a dwelling or the unenclosed curtilage of a dwelling under s. 812.014(2)(d), F.S., is currently
ranked as a Level 2 offense on the OSRC.

Effect of Proposed Changes — Theft from a Dwelling or the Unenclosed Curtilage of a Dwelling

CS/HB 549 amends s. 812.014, F.S., to reduce the threshold value for third degree felony theft from a
dwelling or unenclosed curtilage of a dwelling from the current threshold of $100 or more, but less than
$750, to $40 or more, but less than $750. The bill continues to rank the offense as a Level 2 offense on
the OSRC, the same as current law.

Additionally, the bill creates several new offenses relating to theft from a dwelling or unenclosed
curtilage of a dwelling, including:
e Grand theft of the third degree, punishable as a third degree felony, if the property stolen is
valued at $750 or more. The new offense is ranked as a Level 4 offense on the OSRC.
e Grand theft of the second degree, punishable as a second degree felony, if the property stolen
is taken from more than 20 dwellings or from the unenclosed curtilage of more than 20
dwellings, or any combination thereof. The new offense is ranked as a Level 5 offense on the
OSRC.
o Petit theft of the first degree, punishable as a first degree misdemeanor, if the property stolen is
valued at less than $40.
o If a person having one prior theft conviction commits the offense, the penalty is
enhanced to a third degree felony and ranked as a Level 2 offense on the OSRC.
o If a person having two or more prior theft convictions commits the offense, the penalty is
enhanced to a third degree felony and ranked as a Level 4 offense on the OSRC.

24 All felony offenses, with the exception of capital felonies, committed on or after October 1, 1998, are subject to the Criminal
Punishment Code. S. 921.002, F.S.

255.921.0022, F.S.

26 5.921.0022(2), F.S.

27 Felony offenses that are not listed in the OSRC default to statutorily assigned levels, as follows: an unlisted third-degree felony
defaults to a level 1; an unlisted second-degree felony defaults to a level 4; an unlisted first-degree felony defaults to a level 7; an
unlisted first-degree felony punishable by life defaults to a level 9; and an unlisted life felony defaults to a level 10. S. 921.0023, F.S.

28 Sections 921.0022 and 921.0024, F.S.

29 A person may also accumulate points for factors such as victim injury points, community sanction violation points, and certain
sentencing multipliers. S. 921.0024(1), F.S.

30 |f a person scores more than 44 points, the lowest permissible sentence is a specified term of months in state prison, determined by
a formula. If a person scores 44 points or fewer, the court may impose a nonprison sanction, such as a county jail sentence, probation,
or community control. S. 921.0024(2), F.S.
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Retail Theft

Background

Organized Retail Crime

Instances of organized retail crime (ORC) commonly involve premeditated crimes where multiple
offenders operate in different specified roles or positions.3! A smash-and-grab theft is a form of ORC in
which a group of participants enter a retail store en masse and steal merchandise. Typically, the
merchant’s employees are overwhelmed by the large number of participants, whose numbers prevent
the merchant from stopping the theft and cause panic among shoppers.3? Smash-and-grab thefts occur
across the country, and in the past, law enforcement has reported that offenders utilize social media to
coordinate illegal group activity.*

Regarding ORC, the National Retail Federation published the following data gathered from its 2023
Retail Security Survey:®*

e In Fiscal Year 2022, 81 percent of respondents reported that ORC offenders had grown more
violent. In 2023, more than two-thirds (67 percent) of respondents said that they were seeing
even more violence and aggression from ORC perpetrators compared with a year ago.

o The most aggressive or violent shoplifters, as reported by respondents, are those involved in
groups, gangs and smash-and-grab thefts, followed by repeat offenders.

¢ When taken as a percentage of total retail sales in 2022, “shrink,” or the measurement of losses
calculated during a specific period of time, represented $112.1 billion in losses, up from $93.9
billion in 2021. Theft — both internal and external — accounted for nearly two-thirds (65 percent)
of shrink.

e ORC accounted for almost 5 percent, or $4.7 billion, of shrink.

Florida Law

Under s. 812.015(1)(d), F.S., retail theft includes taking any of the following actions with the intent to
deprive a merchant of the possession, use, benefit, or full retail value of property:
e Taking possession of, or carrying away, merchandise, property, money or negotiable
documents;
e Altering or removing a label, universal product code, or price tag;
e Transferring merchandise from one container to another; or
¢ Removing a shopping cart, with intent to deprive the merchant of possession, use, benefit, or
full retail value.

Under s. 812.015(8)(a)-(e), F.S., retail theft is a third degree felony if the property stolen is valued at
$750 or more, and a person:
¢ Individually commits retail theft, or in concert with one or more other persons, coordinates the
activities of one or more individuals in committing the offense, which may occur through multiple

31 Storm Suitter, Organized Retail Crime Methods and How to Prevent Them (Sep. 28, 2021), LiveView Technologies,
https://www.lvt.com/blog/organized-retail-crime-methods-and-how-to-prevent-them (last visited on Jan. 20, 2024).

32 Brandon Beyer, Rubén Rosario, and Robbin Simmons. Police: Shattered glass during ‘smash and grab’ at Sawgrass Mills Mall leads
to panic (Dec. 17, 2023), WSVN 7 News, https://wsvn.com/news/local/broward/police-shattered-glass-during-smash-and-grab-at-
sawgrass-mills-mall-leads-to-panic/ (last visited on Jan. 20, 2024).

33 Mary Hanbury, Police say that smash-and-grab robberies at Nordstrom, Louis Vuitton, and Best Buy were organized on social media
by groups of people who had never met (Dec, 14, 2021), Business Insider, https://www.businessinsider.com/smash-and-grab-
robberies-organized-on-social-media-police-2021-12 (last visited on Jan. 20, 2024).

34 National Retail Security Survey 2023 (Sep. 26, 2023), NRF, https://cdn.nrf.com/sites/default/files/2023-

09/NRF_National_Retail Security Survey 2023.pdf (last visited Jan. 20, 2024).

35 David Montgomery, ‘Smash-and-grab’ robberies fuel new laws, but critics question the need (Dec. 19, 2023), Stateline,
https://stateline.org/2023/12/19/smash-and-grab-robberies-fuel-new-laws-but-critics-question-the-need/ (last visited Jan. 20, 2024).
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acts of retail theft, in which the amount of each individual theft is aggregated within a 30-day
period®® to determine the value of the property stolen;

Conspires with another person to commit retail theft with the intent to sell the stolen property for
monetary or other gain, and subsequently takes or causes such property to be placed in the
control of another person in exchange for consideration, in which the stolen property taken or
placed within a 30-day period is aggregated to determine the value of the property stolen;*”
Individually, or in concert with one or more other persons, commits theft from more than one
location within a 30-day period, in which the amount of each individual theft is aggregated to
determine the value of the property stolen;

Acts in concert with one or more other individuals within one or more establishments to distract
the merchant, merchant’s employee, or law enforcement officer in order to carry out the offense,
or acts in other ways to coordinate efforts to carry out the offense; or

Commits the offense through the purchase of merchandise in a package or box that contains
merchandise other than, or in addition to, the merchandise purported to be contained in the
package or box.

Under s. 812.015(8)(f), F.S., retail theft is a third degree felony, regardless of the value of property
stolen, if a person:

Individually, or in concert with one or more other persons, commits five or more retail thefts
within a 30-day period and in committing such thefts obtains or uses 10 or more items of
merchandise, and the number of items stolen during each theft is aggregated within the 30-day
period to determine the total number of items stolen, regardless of the value of such
merchandise, and two or more of the thefts occur at different physical merchant locations.*

Under s. 812.015(9)(a)-(c), F.S., retail theft is a second degree felony if a person:

Commits a second or subsequent felony retail theft offense;

Individually, or in concert with one or more other persons, coordinates the activities of one or
more persons in committing the offense of retail theft, in which the amount of each individual
theft within a 30-day period is aggregated to determine the value of the stolen property and
such value is in excess of $3,000:% or

Conspires with another person to commit retail theft with the intent to sell the stolen property for
monetary or other gain, and subsequently takes or causes such property to be placed in control
of another person in exchange for consideration, in which the stolen property taken or placed
within a 30-day period is aggregated to have a value in excess of $3,000.4°

Under s. 812.015(9)(d), F.S., retail theft is a second degree felony, regardless of the value of property
stolen, if a person:

Individually, or in concert with one or more other persons, commits five or more retail thefts
within a 30-day period and in committing such thefts obtains or uses 20 or more items of
merchandise, and the number of items stolen during each theft is aggregated within the 30-day
period to determine the total number of items stolen, regardless of the value of such
merchandise, and two or more of the thefts occur at a different physical retail merchant
location.**

36 |n 2019, CS/HB 7125 amended s. 812.015, F.S., and increased the aggregation period from 48 hours to 30 days. Ch. 2019-167,
Laws of Fla.
37'S. 812.015(8)(b), F.S., is ranked as a Level 3 offense on the OSRC. Ss. 812.015(8)(a), (c), (d), and (e) are unlisted third degree
felonies and are thus each ranked as a Level 1 offense on the OSRC.

38 S, 812.015(8)(f), F.S., is ranked as a Level 5 offense on the OSRC.

39 Ss. 812.015(9)(a)-(b), F.S., are each ranked as a Level 6 offense on the OSRC.

403, 812.015(9)(c), F.S., is an unlisted second degree felony and thus ranked as a Level 4 offense on the OSRC.

415, 812.015(9)(d), F.S., is ranked as a Level 6 offense on the OSRC.
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Effect of Proposed Changes — Retail Theft

CS/HB 549 amends s. 812.015, F.S., to create two new retail theft offenses, prohibiting a person from:

e Acting in concert with five or more other persons within one or more establishments for the
purpose of overwhelming the response of a merchant, merchant's employee, or law
enforcement officer in order to carry out the offense or avoid detection or apprehension for the
offense, punishable as a third degree felony.

e Acting in concert with five or more other persons within one or more establishments for the
purpose of overwhelming the response of a merchant, merchant's employee, or law
enforcement officer in order to carry out the offense or avoid detection or apprehension for the
offense and, in the course of organizing or committing the offense, soliciting the participation of
another person in the offense through the use of a social media platform, as defined in s.
501.2041(1), F.S.,*? punishable as a second degree felony.

Under the bill, these two new retail theft offenses may apply regardless of the value of property stolen.

The bill also creates new enhanced retail theft offenses, each punishable as a first degree felony, if a
person commits retail theft under ss. 812.015(8) or (9), F.S., and:

e Has two or more previous convictions of violations of either or both of those subsections; or

e Possesses a firearm during the commission of such offense.*?

Additionally, the bill amends the aggregation criteria for specified retail theft offenses as follows:

e For retail theft offenses under ss. 812.015(8), 812.015(9), and 812.015(10), F.S., where a
specified number of retail thefts or a specified value of property stolen is aggregated to
determine the total number of retail thefts or value of property stolen, the bill increases the
aggregation period from 30 days to 365 days.

o For retail theft offenses under ss. 812.015(8)(f) and 812.015(9)(d), F.S., that occur during a
specified time period, at a specified humber of locations, involving a specified number of items
of merchandise, the bill decreases the aggregate number of retail thefts required to prove a
violation from five retail thefts to three retail thefts.

The bill requires a court to order a person convicted of committing retail theft to pay restitution, which
must include the value of merchandise that was damaged or stolen and the cost of repairing or
replacing any other property that was damaged in the course of committing the offense.

The bill provides an effective date of October 1, 2024.

B. SECTION DIRECTORY:

Section 1: Amends s. 812.014, F.S., relating to theft.

Section 2: Amends s. 812.015, F.S., relating to retail and farm theft; transit fare evasion; mandatory
fine; alternative punishment; detention and arrest; exemption from liability for false arrest;
resisting arrest; penalties.

Section 3: Amends s. 921.0022, F.S., relating to Criminal Punishment Code; offense severity ranking
chart.

Section 4: Amends s. 784.07, F.S., relating to assault or battery of law enforcement officers and other
specified personnel; reclassification of offenses; minimum sentences.

42 Section 501.2041(1)(g), F.S, defines “social media platform” as any information service, system, Internet search engine, or access
software provider that 1) provides or enables computer access by multiple users to a computer server, including an Internet platform or
a social media site; 2) operates as a sole proprietorship, partnership, limited liability company, corporation, association, or other legal
entity; 3) does business in the state; and 4) satisfies at least one of the following thresholds: (a) has annual gross revenues in excess of
$100 million, as adjusted in January of each odd-numbered year to reflect any increase in the Consumer Price Index, or (b) has at least
100 million monthly individual platform participants globally.

43 Under the bill, committing retail theft and having two or more convictions under ss. 812.015(8) or (9), F.S., is unlisted as thus ranked
as a Level 7 offense on the OSRC. The bill ranks committing retail theft and possessing a firearm during the commission of the offense
as a Level 8 offense on the OSRC.
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Section 5: Provides an effective date of October 1, 2024.

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

None.

2. Expenditures:
See Fiscal Comments.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
None.

2. Expenditures:
See Fiscal Comments.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

The bill may have a positive impact on merchants who lose money from organized retail theft, to the
extent that the requirements of the bill may result in more orders of restitution or orders of restitution in
greater amounts. Restitution generally must be ordered in theft cases under current law, and the impact
of the bill's changes on the frequency or value of restitution orders is indeterminate.

D. FISCAL COMMENTS:

The bill may have a positive indeterminate impact on jail and prison beds by decreasing thresholds for
specified retail and residential theft offenses, enhancing penalties for specified offenses, and creating
new misdemeanor and felony offenses, which may result in more jail and prison admissions or longer
sentences for convicted offenders.

. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

Not applicable. This bill does not appear to require counties or municipalities to spend funds or take
action requiring the expenditures of funds; reduce the authority that counties or municipalities have
to raise revenues in the aggregate; or reduce the percentage of state tax shared with counties or
municipalities.

2. Other:

None.

B. RULE-MAKING AUTHORITY:
Not applicable.
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C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/COMMITTEE SUBSTITUTE CHANGES

On January 10, 2024, the Criminal Justice Subcommittee adopted a proposed committee substitute (PCS)
and reported the bill favorably as a committee substitute. The PCS differed from the original bill as it:
o Amended s. 812.014, F.S, to create the following theft from a dwelling or the unenclosed curtilage
of a dwelling offenses:
o A second degree felony if the property stolen is taken from more than 20 dwellings or from
the unenclosed curtilage of more than 20 dwellings, or any combination thereof.
o A third degree felony if the property stolen is valued at $40 or more, but less than $750, or is
valued at $750 or more.
o Afirst degree misdemeanor if the property stolen is valued at less than $40, which may be
enhanced to a third degree felony if the person has one or more prior theft convictions.
e Further amended s. 812.015, F.S., to:
o Create afirst degree felony if a person violates ss. 812.015(8) or (9), F.S., and has two or
more previous convictions of violations of either or both of those subsections or possesses a
firearm during the commission of the offense.
o Increase the aggregation periods under ss. 812.015(8), (9), and (10), F.S., from 30 days to
365 days, when determining the total number of thefts a person commits or the total value of
merchandise a person steals for specified retail theft offenses.

This analysis is drafted to the committee substitute as passed by the Criminal Justice Subcommittee.
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FL ORI DA H O U S E O F R E P RESENTATI V E S

CS/HB 549 2024

1 A bill to be entitled
2 An act relating to theft; amending s. 812.014, F.S.;
3 reducing the minimum threshold amount for an offense
4 of grand theft of the third degree; creating an
5 offense of grand theft of the third degree; providing
6 criminal penalties; creating an offense of grand theft
7 of the second degree; providing criminal penalties;
8 creating an offense of petit theft of the first
9 degree; providing criminal penalties; providing
10 enhanced criminal penalties for committing petit theft
11 of the first degree and having certain previous
12 convictions; amending s. 812.015, F.S.; defining the
13 term "social media platform"; revising the number of
14 thefts required within a specified aggregation period
15 required to commit a specified violation for retail
16 theft; revising specified timeframes, from 30-day
17 periods to 365-day periods, in which individual acts
18 of retail theft may be aggregated to establish
19 specified thresholds; prohibiting a person from
20 committing retail theft with a specified number of
21 other persons for a specified purpose; providing a
22 criminal penalty; revising the number of thefts
23 required within a specified aggregation period
24 required to commit a specified violation for retail
25 theft; prohibiting a person from committing retail
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FL ORI DA H O U S E O F R E P RESENTATI V E S

CS/HB 549 2024
26 theft with a specific number of other persons for a
27 specified purpose when such person uses a social media
28 platform to solicit the participation of other
29 persons; providing a criminal penalty; providing
30 criminal penalties for a person who commits retail
31 theft and has certain prior retail theft convictions;
32 providing criminal penalties for a person who commits
33 retail theft who possesses a firearm during the
34 commission of the offense; requiring a court to order
35 a person convicted of retail theft to pay specified
36 restitution; amending s. 921.0022, F.S.; ranking
37 offenses on the offense severity ranking chart of the
38 Criminal Punishment Code; amending s. 784.07, F.S.;
39 correcting a cross-reference; providing an effective
40 date.

41
42 Be It Enacted by the Legislature of the State of Florida:
43
44 Section 1. Paragraphs (e) and (f) of subsection (2) of

45 section 812.014, Florida Statutes, are renumbered as paragraphs
46 (f) and (g), respectively, paragraphs (c) and (d) of that

47 subsection are amended, and a new paragraph (e) is added to that
48 subsection, to read:

49 812.014 Theft.—

50 (2)

Page 2 of 87

CODING: Words stricken are deletions; words underlined are additions.
hb0549-01-c1



FL ORI DA H O U S E O F R E P RESENTATI V E S

CS/HB 549 2024

51 (c) It is grand theft of the third degree and a felony of
52 the third degree, punishable as provided in s. 775.082, s.
53 775.083, or s. 775.084, if the property stolen is:

54 1. Valued at $750 or more, but less than $5,000.

55 2 Valued at $5,000 or more, but less than $10,000.

56 3. Valued at $10,000 or more, but less than $20,000.

57 4 A will, codicil, or other testamentary instrument.

58 5 A firearm, except as provided in paragraph (Qg)

59| peragraph—H-.

60 6. A motor vehicle, except as provided in paragraph (a).
61 7. Any commercially farmed animal, including any animal of

62 the equine, avian, bovine, or swine class or other grazing

63 animal; a bee colony of a registered beekeeper; and aquaculture
64 species raised at a certified aquaculture facility. If the

65| property stolen is a commercially farmed animal, including an
606 animal of the equine, avian, bovine, or swine class or other

67 grazing animal; a bee colony of a registered beekeeper; or an
68 aquaculture species raised at a certified aquaculture facility,
09 a $10,000 fine shall be imposed.

70 8. Any fire extinguisher that, at the time of the taking,
71 was installed in any building for the purpose of fire prevention
72 and control. This subparagraph does not apply to a fire

73| extinguisher taken from the inventory at a point-of-sale

74 business.

75 9. Any amount of citrus fruit consisting of 2,000 or more
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76 individual pieces of fruit.
77 10. Taken from a designated construction site identified

78| by the posting of a sign as provided for in s. 810.09(2) (d).

79 11. Any stop sign.
80 12. Anhydrous ammonia.
81 13. Any amount of a controlled substance as defined in s.

82 893.02. Notwithstanding any other law, separate judgments and
83 sentences for theft of a controlled substance under this

84 subparagraph and for any applicable possession of controlled

85 substance offense under s. 893.13 or trafficking in controlled
86 substance offense under s. 893.135 may be imposed when all such
87 offenses involve the same amount or amounts of a controlled

88 substance.

89
90 However, if the property is stolen during a riot or an

91 aggravated riot prohibited under s. 870.01 and the perpetration
92 of the theft is facilitated by conditions arising from the riot;
93 or within a county that is subject to a state of emergency

94 declared by the Governor under chapter 252, the property is

95 stolen after the declaration of emergency is made, and the

96| perpetration of the theft is facilitated by conditions arising
97 from the emergency, the offender commits a felony of the second
98 degree, punishable as provided in s. 775.082, s. 775.083, or s.
99 775.084, if the property is valued at $5,000 or more, but less

100 than $10,000, as provided under subparagraph 2., or if the
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101 property is valued at $10,000 or more, but less than $20,000, as
102 provided under subparagraph 3. As used in this paragraph, the
103| terms "conditions arising from a riot" and "conditions arising
104 from the emergency" have the same meanings as provided in

105 paragraph (b). A person arrested for committing a theft during a
106 riot or an aggravated riot or within a county that is subject to
107 a state of emergency may not be released until the person

108 appears before a committing magistrate at a first appearance

109| hearing. For purposes of sentencing under chapter 921, a felony
110 offense that is reclassified under this paragraph is ranked one
111 level above the ranking under s. 921.0022 or s. 921.0023 of the
112 offense committed.

113 (d)l. It is grand theft of the third degree and a felony
114 of the third degree, punishable as provided in s. 775.082, s.
115 775.083, or s. 775.084, if the property stolen is valued at $40
116 $1060 or more, but less than $750, and is taken from a dwelling
117 as defined in s. 810.011(2) or from the unenclosed curtilage of
118 a dwelling pursuant to s. 810.09(1).

119 2. It is grand theft of the third degree and a felony of

120 the third degree, punishable as provided in s. 775.082, s.

121 775.083, or s. 775.084, if the property stolen is valued at $750

122 or more and is taken from a dwelling as defined in s. 810.011(2)

123 or from the unenclosed curtilage of a dwelling pursuant to s.

124 810.09(1).

125 3. It is grand theft of the second degree and a felony of
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126 the second degree, punishable as provided in s. 775.082, s.

127 775.083, or s. 775.084, if the property stolen is taken from

128 more than 20 dwellings as defined in s. 810.011(2) or from the

129 unenclosed curtilage of more than 20 dwellings pursuant to s.

130 810.09(1), or any combination thereof.

131 (e)l. Tt is petit theft of the first degree and a

132 misdemeanor of the first degree, punishable as provided in s.

133 775.082 or s. 775.083, if the property stolen is valued at less

134 than $40 and is taken from a dwelling as defined in s.

135 810.011 (2) or from the unenclosed curtilage of a dwelling

136 pursuant to s. 810.09(1).

137 2. A person who commits a violation of subparagraph 1. and

138| who has previously been convicted of any theft commits a felony

139 of the third degree, punishable as provided in s. 775.082 or s.

140 775.083.

141 3. A person who commits a violation of subparagraph 1. and

142| who has previously been convicted two or more times of any theft

143 commits a felony of the third degree, punishable as provided in

144 s. 775.082 or s. 775.083.

145 Section 2. Subsection (11) of section 812.015, Florida
146 Statutes, 1is renumbered as subsection (13), subsections (1),
147 (8), (9), and (10) are amended, and new subsections (11) and

148 (12) are added to that section, to read:
149 812.015 Retail and farm theft; transit fare evasion;

150| mandatory fine; alternative punishment; detention and arrest;
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151 exemption from liability for false arrest; resisting arrest;

152| penalties.-—

153 (1) As used in this section:

154 (a)#) "Antishoplifting or inventory control device" means
155 a mechanism or other device designed and operated for the

156 purpose of detecting the removal from a mercantile establishment
157 or similar enclosure, or from a protected area within such an
158 enclosure, of specially marked or tagged merchandise. The term
159 includes any electronic or digital imaging or any video

160 recording or other film used for security purposes and the cash
161l register tape or other record made of the register receipt.

162 (b)4+> "Antishoplifting or inventory control device

163 countermeasure" means any item or device which is designed,

164 manufactured, modified, or altered to defeat any antishoplifting
165 or inventory control device.

166 (c)4e)> "Farm produce" means livestock or any item grown,
167 produced, or manufactured by a person owning, renting, or

168 leasing land for the purpose of growing, producing, or

169 manufacturing items for sale or personal use, either part time
170 or full time.

171 (d)4e> "Farm theft" means the unlawful taking possession
172 of any items that are grown or produced on land owned, rented,
173 or leased by another person. The term includes the unlawful

174 taking possession of equipment and associated materials used to

175| grow or produce farm products as defined in s. 823.14(3) (e).
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176 (e)4£)> "Farmer" means a person who is engaging in the

177 growing or producing of farm produce, milk products, honey,

178 eggs, or meat, either part time or full time, for personal

179 consumption or for sale and who is the owner or lessee of the
180 land or a person designated in writing by the owner or lessee to
181 act as her or his agent. No person defined as a farm labor

182 contractor pursuant to s. 450.28 shall be designated to act as
183 an agent for purposes of this section.

184 (f)4 "Mass transit vehicle" means buses, rail cars, or
185 fixed-guideway mover systems operated by, or under contract to,
186 state agencies, political subdivisions of the state, or

187 municipalities for the transportation of fare-paying passengers.
188 (g)+4=> "Merchandise" means any personal property, capable
189 of manual delivery, displayed, held, or offered for retail sale
190| by a merchant.

191 (h)4s)> "Merchant" means an owner or operator, or the

192 agent, consignee, employee, lessee, or officer of an owner or
193 operator, of any premises or apparatus used for retail purchase
194 or sale of any merchandise.

195 (i)4e&) "Retail theft" means the taking possession of or
196 carrying away of merchandise, property, money, or negotiable

197 documents; altering or removing a label, universal product code,
198 or price tag; transferring merchandise from one container to

199 another; or removing a shopping cart, with intent to deprive the

200 merchant of possession, use, benefit, or full retail value.
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201 (J) "Social media platform" has the same meaning as

202| provided in s. 501.2041(1).

203 (k)43¥> "Transit agency" means any state agency, political
204 subdivision of the state, or municipality which operates mass
205 transit vehicles.

206 (1)459> "Transit fare evasion" means the unlawful refusal
207 to pay the appropriate fare for transportation upon a mass

208 transit vehicle, or to evade the payment of such fare, or to
209 enter any mass transit vehicle or facility by any door,

210 passageway, or gate, except as provided for the entry of fare-
211| paying passengers, and shall constitute petit theft as

212 proscribed by this chapter.

213 (m) "Trespass" means the violation as described in s.

214 810.08.

215 (n)4e¥> "Value of merchandise" means the sale price of the
216 merchandise at the time it was stolen or otherwise removed,

217 depriving the owner of her or his lawful right to ownership and
218 sale of said item.

219 (8) Except as provided in subsection (9) or subsection

2201 (11), a person who commits retail theft commits a felony of the
221 third degree, punishable as provided in s. 775.082, s. 775.083,
222 or s. 775.084, if the person:

223 (a) Individually, or in concert with one or more other
224| persons, coordinates the activities of one or more individuals

225 in committing the offense, which may occur through multiple acts
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226 of retail theft, in which the amount of each individual theft is
227 aggregated within a 365-day 30-day period to determine the value
228 of the property stolen and such value is $750 or more;

229 (b) Conspires with another person to commit retail theft
230 with the intent to sell the stolen property for monetary or

231 other gain, and subsequently takes or causes such property to be
232| placed in the control of another person in exchange for

233 consideration, in which the stolen property taken or placed

234 within a 365-day 36-day period 1is aggregated to determine the
235 value of the stolen property and such value is $750 or more;

236 (c) Individually, or in concert with one or more other

237| persons, commits theft from more than one location within a 365-
238| day 36=day period, in which the amount of each individual theft
239 is aggregated to determine the value of the property stolen and
240 such value is $750 or more;

241 (d) Acts in concert with one or more other individuals

242| within one or more establishments to distract the merchant,

243| merchant's employee, or law enforcement officer in order to

244 carry out the offense, or acts in other ways to coordinate

245 efforts to carry out the offense and such value is $750 or more;
246 (e) Commits the offense through the purchase of

247! merchandise in a package or box that contains merchandise other
248 than, or in addition to, the merchandise purported to be

249 contained in the package or box and such value is $750 or more;

250 o¥
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251 (£) Individually, or in concert with one + or more other
252| persons, commits three 5 or more retail thefts within a 365-day
253| 3b=dey period and in committing such thefts obtains or uses 10
254 or more items of merchandise, and the number of items stolen

255 during each theft is aggregated within the 365-day 36—da¥y period
256| to determine the total number of items stolen, regardless of the
257 value of such merchandise, and two 2 or more of the thefts occur
258| at different physical merchant locations; or

259 (g) Acts in concert with five or more other persons within

260 one or more establishments for the purpose of overwhelming the

261 response of a merchant, merchant's employee, or law enforcement

262 officer in order to carry out the offense or avoid detection or

263 apprehension for the offense.

264 (9) Except as provided in subsection (11), a person

265 commits a felony of the second degree, punishable as provided in
266 s. 775.082, s. 775.083, or s. 775.084, if the person:

267 (a) Violates subsection (8) and has previously been

268 convicted of a violation of subsection (8) or of this

269| subsection;

270 (b) Individually, or in concert with one or more other

271 persons, coordinates the activities of one or more persons in
272 committing the offense of retail theft, in which the amount of
273 each individual theft within a 365-day 38—-day period is

274 aggregated to determine the value of the stolen property and

275 such value 1s 1n excess of $3,000;
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276 (c) Conspires with another person to commit retail theft
277 with the intent to sell the stolen property for monetary or

278 other gain, and subsequently takes or causes such property to be
279 placed in control of another person in exchange for

280 consideration, in which the stolen property taken or placed

281 within a 365-day 3b-day period is aggregated to have a value in
282| excess of $3,000; ex

283 (d) Individually, or in concert with one + or more other
284| persons, commits three 5 or more retail thefts within a 365-day
285| 3b=dey period and in committing such thefts obtains or uses 20
286 or more items of merchandise, and the number of items stolen

287 during each theft is aggregated within the 365-day 36-da¥y period
288 to determine the total number of items stolen, regardless of the
289| wvalue of such merchandise, and two 2 or more of the thefts occur
290| at a different physical retail merchant location; or

291 (e) Acts in concert with five or more other persons within

292 one or more establishments for the purpose of overwhelming the

293 response of a merchant, merchant's employee, or law enforcement

294 officer in order to carry out the offense or avoid detection or

295 apprehension for the offense and, in the course of organizing or

296 committing the offense, solicits the participation of another

297| person in the offense through the use of a social media

298 platform.

299 (10) If a person commits retail theft in more than one

300 judicial circuit within a 365-day 36-day period, the value of
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