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L Meeting Called To Order
IL Opening Remarks by Chair

III.  Consideration of the following bill(s):

CS/HB 99- Juvenile Civil Citations by Criminal Justice Subcommittee;
Reps. Clark-Reed; Rouson

CS/HB 235 - Restitution for Juvenile Offenses by Health & Human Services
Committee; Rep. Eagle

HB 7105 - Expunging and Sealing Criminal History Records by Criminal Justice
Subcommittee; Rep. Latvala

IV.  Closing Remarks

V. Meeting Adjourned
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 99  Juvenile Civil Citations
SPONSOR(S): Criminal Justice Subcommittee; Clarke-Reed; Rouson and others
TIED BILLS: None IDEN./SIM.BILLS: SB 928

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Criminal Justice Subcommittee 10Y,3N, As Cox Cunningham
CS

2) Justice Appropriations Subcommittee Schrader L|oyd/(,‘

VA

/

3) Judiciary Committee ;(53 17

SUMMARY ANALYSIS

Civil Citation Programs (CCPs) give law enforcement officers an alternative to arresting youth who have
committed non-serious delinquent acts. Under a CCP, a LEO has discretion to issue a civil citation to a

juvenile who admits to having committed a first-time misdemeanor, assess not more than 50 community
service hours, and require participation in intervention services appropriate to any identified needs of the
juvenile.

As of October 2014, CCPs were operational in 59 of Florida’s 67 counties.

The bill amends s. 985.12, F.S., to:

e Authorize a law enforcement officer to issue a warning or inform the juvenile’s parent when a juvenile
admits to having committed a misdemeanor;

e Require the officer to issue a civil citation or require participation in a similar diversion program if he or
she decides not to issue a warning or notify the juvenile’s parents;

e Gives the officer discretion to arrest the juvenile if the officer makes written findings that doing so
protects the public; and

e Authorize an officer to issue a civil citation for second or subsequent misdemeanors.

To the extent the bill prevents youth from being arrested and placed in detention at a Juvenile Assessment
Center, the bill will result in a positive fiscal impact to local and state governments.

The bill is effective October 1, 2015.

This document does not refiect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0099b.JUAS.DOCX
DATE: 3/26/2015



FULL ANALYSIS

. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Juvenile Justice Process
The juvenile Justlce process usually starts when a law enforcement officer (LEO) arrests a youth' for a
criminal offense.? Depending on the seriousness of the offense and the LEO’s view of what is needed
to approprlately address the offense, the LEO may:
Deliver the youth to a Juvenile Assessment Center (JAC) for intake screening to further assess
the youth's risk to the community and to determine if some type of detention is necessary;
= Call an "on call screener” to assess the youth's risk and determine if detention is necessary (this
is done in localities where a JAC is not available);
» Release the youth to a parent or guardian and forward the charges to the local clerk of court
and Department of Juvenile Justice (DJJ) Probation office; or
» Release the youth to parent or guardian with a direct referral to a diversion program.®

In lieu of arresting a youth, LEOs have the option of issuing certain youth a civil citation.

Civil Citation Program

The Civil Citation Program (CCP), created by s. 985.12, F.S., gives law enforcement an alternative to
taking youth who have commltted non-serious delinquent acts into custody while ensuring swift and
appropriate consequences.* Under a CCP, a LEO may issue a civil citation to a juvenile who admits to
having committed a first-time misdemeanor,’ assess not more than 50 community service hours and
require participation in intervention serwces appropriate to identified needs of the juvenile.® The statute
requires the LEO issuing the civil citation’ to advise the Chl|d of his or her option to refuse the citation
and instead be arrested and referred to a DJJ intake office.®

A child that elects to participate in the CCP must report to a community service performance monitor
within seven working days after the date of issuance of the civil citation, and must complete the work
assignment at a rate of not less than 5 hours per week.® Upon completion of the program, the agency
operating the CCP must report the outcome to DJJ. 10

If the youth fails to report timely for a work assignment, complete a work assignment, comply with
assigned intervention services within the prescribed time, or commits a subsequent misdemeanor, the
LEO must issue a report alleging the child has committed a delinquent act. " A juvenile probation

! "Child" or "juvenile" or "youth" means any person under the age of 18 or any person who is alleged to have committed a violation of
law occurring prior to the time that person reached the age of 18 years. s. 985.03(7), F.S.,
? Florida Department of Juvenile Justice, Probation and Community Intervention. http://www.djj.state.fl.us/fags/probation-
3community—interven’[ion (last visited February 23, 2015).

Id.
*s.985.12(1), F.S.
3 First time misdemeanor offenses are eligible for civil citation, with the exception of firearm, sexual offense, or gang related charges.
Rule 63D-10.002(2)(a), F.A.C.
® Such services may include family counseling, urinalysis monitoring, and substance abuse and mental health treatment services. s.
985.12(1), F.S. Additional sanctions or services could include a letter of apology to the victim(s), restitution, school progress
monitoring, and pre-vocational skill services. Florida Civil Citation, Civil Citation FAQs, http://www.djj.state.fl.us/partners/our-
approach/florida-civil-citation (last visited on February 23, 2015).
" If the LEO issues a civil citation, a copy must be provided to the county sheriff, state attorney, the appropriate DJJ intake office or
the community performance monitor designated by DJJ, the parents or guardian of the youth, and the victim. Section 985.12(1), F.S.
8 The youth has the right to opt out of the CCP and be referred to a DJJ intake office at any time before completion of the work
assignment. s. 985.12(6), F.S.
®5.985.12(4), F.S.
15.985.12(1), F.S.

'15.985.12(5), F.S.
STORAGE NAME: h0099b.JUAS.DOCX PAGE: 2
DATE: 3/26/2015




officer must then process the original delinquent act as a referral to DJJ and refer the report to the state
attorney for review.'?

Currently, s. 985.12, F.S., requires CCPs or another similar diversion program13 to be established at
the local level with the concurrence of the chief judge of the circuit, state attorney, public defender, and
the head of each local law enforcement agency. The program may be operated by a law enforcement
agency, DJJ, a JAC, a county or municipality, or an entity selected by a county or municipality.’* As of
October 2014, CCPs were operational in 59 of Florida’s 67 counties. "

Effect of the Bill

As noted above, a LEO who makes contact with a juvenile who admits to having committed a
misdemeanor has the option to issue a youth a civil citation, rather than arrest the youth and refer him
or her to DJJ. Only second or subsequent misdemeanor offenses are eligible for the CCP.

The bili amends s. 985.12, F.S., to:

e Authorize a law enforcement officer to issue a warning or inform the juvenile’s parent when a
juvenile admits to having committed a misdemeanor,;

» Require the officer to issue a civil citation or require participation in a similar diversion program if
he or she decides not to issue a warning or notify the juvenile’s parents;

e Gives the officer discretion to arrest the juvenile if the officer makes written findings that doing
so protects the public; and

e Authorize an officer to issue a civil citation for second or subsequent misdemeanors.

The bill also reenacts ss. 943.051 and 985.11, F.S., for purposes of incorporating the changes made by
the actto s. 985.12, F.S.

B. SECTION DIRECTORY:
Section 1. Amends s. 985.12, F.S., relating to civil citation.

Section 2. Reenacts s. 943.051, F.S., relating to criminal justice information; collection and storage;
fingerprinting.

Section 3. Reenacts s. 985.11, F.S., relating to fingerprinting and photographing.

Section 4. Provides an effective date of October 1, 2015.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill does not appear to have any impact on state revenues.

21d.

13 Diversion programs are non-judicial alternatives used to keep youth who have committed a delinquent act from being handled
through the traditional juvenile justice system. Diversion programs may be pre-arrest or post-arrest programs and are established by
law enforcement agencies or school districts in cooperation with state attorneys. See s. 985.125, F.S., and DJJ Youth and Families,
Glossary, http://www.djj.state.fl.us/youth-families/glossary (last visited February 23, 2015).

145.985.12(1), F.S.

13 polk, Taylor, and Bradford counties are in the process of developing a CCP. Sarasota, Hardee, Gulf, Calhoun, and Washington
counties do not have CCPs. Florida Department of Juvenile Justice, Probation and Community Intervention.
http://www.djj.state.fl.us/fags/probation-community-intervention (last visited February 23, 2015).
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2. Expenditures:
To the extent the bill prevents youth from being arrested and placed in detention at a JAC, the bill
will result in a positive fiscal impact on state government expenditures.
B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:

The bill does not appear to have any impact on local government revenues.

2. Expenditures:
To the extent the bill prevents youth from being arrested and placed in detention at a JAC, the bill
will result in a positive fiscal impact on local government expenditures.
C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

None.

D. FISCAL COMMENTS:

None.
I1l. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill appears to be exempt from the requirements of Article VI, Section 18 of the Florida
Constitution because it is a criminal law.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 5, 2015, the Criminal Justice Subcommittee a strike-all amendment and reported the bill favorably
as a committee substitute. The amendment:
e Authorizes a law enforcement officer to issue a warning or inform the juvenile’s parent when a juvenile
admits to having committed a misdemeanor;
e Requires the officer to issue a civil citation or require participation in a similar diversion program if he or
she decides not to issue a warning or notify the juvenile’s parents;
o Gives the officer discretion to arrest the juvenile if the officer makes written findings that doing so
protects the public; and
e Authorizes an officer to issue a civil citation for second or subsequent misdemeanors.

The bill analysis is drafted to the committee substitute as passed by the Criminal Justice Subcommittee.
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CS/HB 99 2015

A bill to be entitled
An act relating to juvenile civil citations; amending
s. 985.12, F.S.; authorizing a law enforcement officer
to issue a warning to a juvenile who admits having
committed a misdemeanor or to inform the juvenile's
parent or guardian of the juvenile's infraction;
requiring a law enforcement officer who does not
exercise certain options to issue a civil citation or
require participation in a similar diversion program
under certain circumstances; providing that repeat
misdemeanor offenders may participate in the civil
citation program or other similar diversion program
under certain circumstances; providing that, in
exceptional situations, a law enforcement officer may
arrest a first-time misdemeanor offender in the
interest of protecting public safety; requiring
certain written documentation i1f such arrest is made;
reenacting ss. 943.051(3) (b) and 985.11(1) (b), F.S.,
relating to the issuance of a civil citation and the
issuance of a civil citation or other similar
diversion program, respectively, to incorporate the
amendments made by the act to s. 985.12, F.S., in

references thereto; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
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27 _ Section 1. Subsection (1) of section 985.12, Florida

28 Statutes, is amended to read:

29 985.12 Civil citation.—

30 (1) There is established a juvenile civil citation process

31 for the purpose of providing an efficient and innovative

32| alternative to custody by the department efJuvenite—Justiece for
33| children who commit nonserious delinquent acts and to ensure

34 swift and appropriate consequences. The department shall

35| encourage and assist in the implementation and improvement of
36| civil citation programs or other similar diversion programs

37| around the state. The civil citation program or similar

38| diversion program shall be established at the local level with
39| the concurrence of the chief judge of the circuit, state

40 attorney, public defender, and the head of each local law

41 enforcement agency involved. The program may be operated by an
42 entity such as a law enforcement agency, the department, a

43| Jjuvenile assessment center, the county or municipality, or

44 another seme—ether entity selected by the county or

45| municipality. An entity operating the civil citation program or
46| similar diversion program must do so in consultation and

47 agreement with the state attorney and local law enforcement

48| agencies. Under such a juvenile civil citation program or

49 similar diversion program, a amy law enforcement officer, upon
50! making contact with a juvenile who admits having committed a

51| misdemeanor, may choose to issue a simple warning or inform the

52| djuvenile's parent or guardian of the juvenile's infraction or

Page 2 of 7
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53| shall issue a civil citation or require participation in a

54 similar diversion program, and assess up to met—mere—than 50

55| community service hours, and require participation in

56| intervention services as indicated by an assessment of the needs
57| of the juvenile, including family counseling, urinalysis

58 monitoring, and substance abuse and mental health treatment

59| services. A copy of each citation issued under this section

60 shall be provided to the department, and the department shall

61| enter appropriate information into the juvenile offender

62| information system. Use of the civil citation program or similar

63| diversion program is not limited to first-time misdemeanor

64| offenses and may be used in a second or subsequent misdemeanor

65| offense. In exceptional situations, a local law enforcement

66| officer may arrest a juvenile for a misdemeanor if he or she

67| provides written documentation as to why an arrest was warranted
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69| are-eligiblefor the—eivil ecita ¥
70| pregram- At the conclusion of a juvenile's civil citation

71| program or similar diversion program, the agency operating the
72| program shall report the outcome to the department. The issuance
73| of a civil citation is not considered a referral to the

74 department.

75 Section 2. For the purpose of incorporating the amendment
76 made by this act to section 985.12, Florida Statutes, in a

77 reference thereto, paragraph (b) of subsection (3) of section

78 943.051, Florida Statutes, is reenacted to read:

Page 3 of 7
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79 943.051 Criminal Jjustice information; collection and

80 storage; fingerprinting.—

81 (3)

82 (b) A minor who is charged with or found to have committed
83| the following offenses shall be fingerprinted and the

84 fingerprints shall be submitted electronically to the

85| department, unless the minor is issued a civil citation pursuant

86 to s. 985.12:

87 1. Assault, as defined in s. 784.011.

88 2. Battery, as defined in s. 784.03.

89 3. Carrying a concealed weapon, as defined in s.

90| 790.01¢(1).

91 4. Unlawful use of destructive devices or bombs, as

92| defined in s. 790.1615(1).

93 5. Neglect of a child, as defined in s. 827.03(1) (e).
94 6. Assault or battery on a law enforcement officer, a
95| firefighter, or other specified officers, as defined in s.

96| 784.07(2) (a) and (b).

97 7. Open carrying of a weapon, as defined in s. 790.053.
98 8. Exposure of sexual organs, as defined in s. 800.03.
99 9. Unlawful possession of a firearm, as defined in s.

100 7%90.22(5).

101 10. Petit theft, as defined in s. 812.014(3).

102 11. Cruelty to animals, as defined in s. 828.12(1).

103 12. Arson, as defined in s. 806.031(1).

104 13. Unlawful possession or discharge of a weapon or
Page 4 of 7
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105 firearm at a school-sponsored event or on school property, as
106| provided in s. 790.115.

107 Section 3. For the purpose of incorporating the amendment
108 made by this act to section 985.12, Florida Statutes, in a

109 reference thereto, paragraph (b) of subsection (1) of section

110 985.11, Florida Statutes, is reenacted to read:

111 985.11 Fingerprinting and photographing.—
112 (1)
113 (b) Unless the child is issued a civil citation or is

114| participating in a similar diversion program pursuant to s.
115 985.12, a child who is charged with or found to have committed
116| one of the following offenses shall be fingerprinted, and the
117 fingerprints shall be submitted to the Department of Law

118 Enforcement as provided in s. 943.051(3) (b):

119 1. Assault, as defined in s. 784.011.
120 2. Battery, as defined in s. 784.03.
121 3. Carrying a concealed weapon, as defined in s.

122f 790.01(1).

123 4., Unlawful use of destructive devices or bombs, as

124| defined in s. 790.1615(1).

125 5. Neglect of a child, as defined in s. 827.03(1) (e).

126 6. Assault on a law enforcement officer, a firefighter, or

127 other specified officers, as defined in s. 784.07(2) (a).

128 7. Open carrying of a weapon, as defined in s. 790.053.

129 8. Exposure of sexual organs, as defined in s. 800.03.

130 9. Unlawful possession of a firearm, as defined in s.
Page 5 of 7
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131 790.22(5).

132 10. Petit theft, as defined in s. 812.014.
133 11. Cruelty to animals, as defined in s. 828.12(1).
134 12. Arson, resulting in bodily harm to a firefighter, as

135| defined in s. 806.031(1).

136 13. Unlawful possession or discharge of a weapon or
137 firearm at a school-sponsored event or on school property as
138| defined in s. 790.115.

139
140| A law enforcement agency may fingerprint and photograph a child
141| taken into custody upon probable cause that such child has

142 committed any other violation of law, as the agency deems

143 appropriate. Such fingerprint records and photographs shall be
144 retained by the law enforcement agency in a separate file, and
145 these records and all copies thereof must be marked "Juvenile
146| Confidential." These records are not available for public

147 disclosure and inspection under s. 119.07(1l) except as provided
148 in ss. 943.053 and 985.04(2), but shall be available to other
149 law enforcement agencies, criminal justice agencies, state

150 attorneys, the courts, the child, the parents or legal

151 custodians of the child, their attorneys, and any other person
152 authorized by the court to have access to such records. In

153 addition, such records may be submitted to the Department of Law
154| Enforcement for inclusion in the state criminal history records
155| and used by criminal justice agencies for criminal Jjustice

156| purposes. These records may, in the discretion of the court, be
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open to inspection by anyone upon a showing of cause. The
fingerprint and photograph records shall be produced in the
court whenever directed by the court. Any photograph taken
pursuant to this section may be shown by a law enforcement
officer to any victim or witness of a crime for the purpose of
identifying the person who committed such crime.

Section 4. This act shall take effect October 1, 2015.
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086049 COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 99 (2015)
Amendment No. 1

COMMITTEE/SUBCOMMITTEE ACTION

ADOPTED __ (/N
ADOPTED AS AMENDED __(Y/N)
ADOPTED W/O OBJECTION _(Y/Ny)
FAILED TO ADOPT __(Y/N)
WITHDRAWN __(Y/N)
OTHER

Committee/Subcommittee hearing bill: Justice Appropriations
Subcommittee

Representative Clarke-Reed offered the following:

Amendment (with title amendment)

Remove lines 30-71 and insert:

(1) There is established a juvenile civil citation process
for the purpose of providing an efficient and innovative
alternative to custody by the Department of Juvenile Justice for
children who commit nonserious delinquent acts and to ensure
swift and appropriate consequences. The department shall
encourage and assist in the implementation and improvement of
civil citation programs or other similar diversion programs
around the state. The civil citation or similar diversion
program shall be established at the local level with the

concurrence of the chief judge of the circuit, state attorney,

086049 - h009%-Clarke-Reed.docx
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086049 COMMITTEE/SUBCOMMITTEE AMENDMENT

Bill No. CS/HB 99 (2015)
Amendment No. 1

public defender, and the head of each local law enforcement
agency involved. The program may be operated by an entity such
as a law enforcement agency, the department, a juvenile
assessment center, the county or municipality, or another seme
eother entity selected by the county or municipality. An entity
operating the civil citation or similar diversion program must
do so in consultation and agreement with the state attorney and
local law enforcement agencies. Under such a juvenile civil
citation or similar diversion program, a amy law enforcement
officer, upon making contact with a juvenile who admits having

committed a misdemeanor, may choose to issue a simple warning or

inform the child's guardian or parent of the child's infracticn,

or may issue a civil citation or require participation in a

similar diversion program, and assess up to met—moxre—than 50

community service hours, and require participation in
intervention services as indicated by an assessment of the needs
of the juvenile, including family counseling, urinalysis
monitoring, and substance abuse and mental health treatment
services. A copy of each citation issued under this section
shall be provided to the department, and the department shall
enter appropriate information into the juvenile offender

information system. Use of the civil citation or similar

diversion program is not limited to first-time misdemeanors and

may be used in a second or subsequent misdemeanor. If an arrest

is made, a law enforcement officer must provide written
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086049 COMMITTEE/SUBCOMMITTEE AMENDMENT
Bill No. CS/HB 99 (2015)

Amendment No. 1

documentation as to why an arrest was warranted. Omly—first—time
o £ fond 1ieib] c ] il e .
similar-diversion—program- At the conclusion of a juvenile's

civil citation program or similar diversion program, the agency

operating the

TITLE AMENDMENT

Remove lines 5-22 and insert:
committed a misdemeanor or to inform the child's parent or
guardian of the child's infraction; allowing a law enforcement
officer who does not exercise one of these options to issue a
civil citation or require participation in a similar diversion
program; requiring a law enforcement officer to provide written
documentation in certain circumstances; providing that repeat
misdemeanor offenders may participate in the civil citation
program or a similar diversion program under certain
circumstances; reenacting ss. 943.051(3) (b) and 985.11(1) (b),
F.S., relating to the issuance of a civil citation, and the
issuance of a civil citation or similar diversion program,
respectively, to incorporate the amendments made to s. 985.12,

F.S., in

086049 - h0099-Clarke-Reed.docx
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: CS/HB 235 Restitution
SPONSOR(S): Health & Human Services Committee; Eagle
TIED BILLS: None IDEN./SIM. BILLS: SB 312

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY CHIEF
1) Criminal Justice Subcommittee 13Y,0N Cox Cunningham
2) Health & Human Services Committee 15Y,2N, As Guzzo Calamas
CsS
3) Justice Appropriations Subcommittee Schrader Lioyd P
4) Judiciary Committee 3’5 2 /W/
SUMMARY ANALYSIS

Section 985.437, F.S., authorizes a court with jurisdiction over a child that has been adjudicated delinquent to
order the child to pay restitution to the victim for any damage or loss caused by the child’s offense in a
reasonable amount or manner. Restitution may be satisfied by monetary payments, with a promissory note
cosigned by the child’s parent or guardian, or by performing community service. A parent or guardian may be
absolved of liability for restitution in their child’s criminal case if the court makes a finding that the parent or
guardian has made “diligent and good faith efforts to prevent the child from engaging in delinquent acts.”

The bill amends s. 985.437, F.S., to require, rather than authorize, the court to order a child and the child’s
parent or legal guardian to pay restitution in cases where court has determined that restitution is appropriate.
The bill further amends s. 985.437, F.S., to:

e Authorize the court to set up a payment plan if the child and the child’s parents or legal guardians are
unable to pay the restitution in one lump-sum payment;
e Absolve a parent or guardian of any liability for restitution if, after a hearing:
o The court finds that it is the child’s first referral and the parent or guardian has made diligent and
good faith efforts to prevent the child from engaging in delinquent acts; or
o If the victim entitled to the restitution is that child’s parent or guardian;
e Authorize the court to order restitution to be paid only by the parents or guardians who have current
custody and parental responsibility; and
o Specify that the Department of Children and Families, a foster parent, the community-based care lead
agency supervising the placement of a child while under contract with the department, a residential
child-caring agency, or a family foster home is not considered a guardian responsible for restitution for
the delinquent acts of a child who is found to be dependent.

The bill makes conforming changes to s. 985.35, F.S., and amends s. 985.513, F.S., to remove duplicative
language relating to the court’s authority to order a parent or guardian to be responsible for the child's
restitution.

The bill would not necessarily increase the number of cases where restitution is ordered, but would likely
increase the amounts recovered for victims where restitution was ordered. It cannot be determined how judicial
or court workioad will be impacted. Restitution cannot be ordered without a restitution hearing that determines
the amount of restitution owed and the ability to pay. Restitution issues can be heard as part of the disposition
hearing if the parties are noticed. However, the decision whether or not to impose restitution remains
discretionary with the court.

The bill provides an effective date of July 1, 2015.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
STORAGE NAME: h0235d.JUAS.DOCX
DATE: 3/26/2015



FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Background

Restitution in Juvenile Criminal Cases

Currently, s. 985.437, F.S., authorizes, but does not require, a court with jurisdiction over a child that
has been adjudicated delinquent to order the child to pay restitution to the victim for any damage’ or
loss caused by the child’s offense? in a reasonable amount or manner.® Similarly, s. 985.35, F.S.,
authorizes the court to place a child found to have committed a vnolatlon of law in a probation program.*
The probation program may include restltutlon in money or in kind.® The court determines the amount
or manner of restitution that is reasonable.’

To enter an order of restitution, a trial court must first conduct a restitution hearing addressing the
child’s ability to pay and the amount of restitution to which the vuctlm is entitled.” A restitution hearing is
not required if the child prewously entered into an agreement to pay® or has waived his or her right to
attend a restitution hearing.® When restitution is ordered by the court, the amount of restltutlon may not
exceed an amount the child or the parent or guardian could reasonably be expected to pay.'

Restitution may be satisfied by monetary payments, wnth a promissory note cosigned by the child’s
parent or guardian, or by performing community service."" However, a parent or guardian may be
absolved of any liability for restitution if, after a hearing, the court finds that the parent or guardlan has
made “diligent and good faith efforts to prevent the child from engaging in delinquent acts. vz

The clerk of the circuit court receives and dispenses restitution payments, and must notify the court if
restitution is not made. The court may retain jurisdiction over a child and the child’s parent or legal
guardian whom the court has ordered to pay restitution until the restitution order is satisfied or until the
court orders otherwise."

! «“Any damage” has been interpreted by Florida’s courts to include damage for pain and suffering. C.W. v. State, 655 So.2d 87 (Fla.
1995).

2 The damage or loss must be directly or indirectly related to the child’s offense or criminal episode. L.R.L. v. State, 9 So.3d 714 (Fla.
2d DCA 2009).

3 If restitution is ordered, it becomes a condition of probation, or if the child is committed to a residential commitment program, part
of community-based sanctions upon release from the program. Section 985.437(1), F.S.

* Section 985.35(4) and (5), F.S.

5 Section 985.35(4)(a), F.S.

¢ Section 985.437(2), F.S.

TJ.G. v. State, 978 S0.2d 270 (Fla. 4th DCA 2008). If a court intends to establish an amount of restitution based solely on evidence
adduced at a hearing of a charge of delinquency, the juvenile must be given notice.

® T.P.H. v. State, 739 So.2d 1180 (Fla. 4th DCA 1999).

9 T.L. v. State, 967 S0.2d 421 (Fla. 1st DCA 2007).

19 Section 985.437(2), F.S.

' Section 985.437(2), F.S. Similar to the process for juveniles, a parent or guardian cannot be ordered to pay restitution arising from
offenses committed by their minor child, without the court providing the parent with meaningful notice and an opportunity to be
heard, or without making a determination of the parents’ ability to do so. See S.B.L. v. State, 737 So.2d 1131 (Fla. 1st DCA 1999);
A.T. v. State, 706 S0.2d 109 (Fla. 2d DCA 1998); and M.H. v. State, 698 So0.2d 395 (Fla. 4th DCA 1997).

12 Section 985.437(4), F.S.

1 Section 985.437(5), F.S.
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Court’s Powers over a Juvenile Offender’s Parent or Guardian

Section 985.513, F.S., authorizes, but does not require, a court that has jurisdiction over a child that
has been adjudicated definquent to order the parents or guardians of such child to perform community
service and participate in family counseling. The statute also authorizes the court to:

e Order the parent or guardian to make restitution in money or in kind for any damage or ioss
caused by the child’s offense; and

e Require the child’s parent or legal guardian to be responsible for any restitution ordered against
the child, as provided under s. 985.437, F.S."

Current law does not specifically exempt the Department of Children and Families (DCF), a foster
parent, or a community-based care organization supervising a dependent child from paying restitution
when a court requires the child’s parent or legal guardian to be responsible for restitution ordered
against the child.

Failing to Pay Restitution Order

Section 985.0301(h), F.S., states that the terms of restitution orders in juvenile criminal cases are
subject to s. 775.089, F.S. Section 775.089, F.S., provides that a restitution order may be enforced in
the same manner as a judgment in a civil lien. Thus, if a child or parent fails to pay court-ordered
restitution, a civil lien may be placed upon the parent or child’s real property.”> The court may transfer
a restitution order to a collection court or a private collection agency to collect unpaid restitution.®

Effect of Proposed Changes

The bill amends s. 985.437, F.S., to require, rather than authorize, the court to order a child and the
child’s parent or legal guardian to pay restitution in cases where court has determined that restitution is
appropriate. The bill further amends s. 985.437, F.S., to authorize the court to set up a payment plan if
the child and the child’s parents or legal guardians are unable to pay the restitution in one lump-sum
payment. The payment plan must reflect the ability of a child and the child’s parent or legal guardian to
pay the restitution amount.

The bill absolves a parent or guardian of any liability for restitution if, after a hearing:

e The court finds that it is the child’s first referral and the parent or guardian has made diligent
and good faith efforts to prevent the child from engaging in delinquent acts; or
e The victim entitled to the restitution is the child’'s parent or guardian.

The bill authorizes the court to order restitution to be paid only by the parents or guardians who have
current custody and parental responsibility.

The bill specifies certain individuals, agencies, and facilities that are not considered guardians
responsible for restitution for the delinquent acts of a child who is found to be dependent, including:

e DCF;
A foster parent;

e A community-based care lead agency supervising the placement of the child pursuant to a
contract with DCF;

e A residential child-caring agency; and

14 Section 985.513(1)(b), F.S.
" Section 775.089(5), F.S.
16 gection 985.045, F.S., also states that this is allowed in a case where the circuit court has retained jurisdiction over the child and the

child's parent or legal guardian.
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e A family foster home.

As a result, a victim may incur the costs associated with a delinquent act committed by a child under
the care of any of the non-responsible parties provided above.

The bill makes conforming changes to s. 985.35, F.S., and amends s. 985.513, F.S., to remove
duplicative language relating to the court’s authority to order a parent or guardian to be responsible for
the child’s restitution.

B. SECTION DIRECTORY:

Section 1: Amends s. 985.35, F.S., relating to adjudicatory hearings; withheld adjudications; orders of
adjudication.

Section 2: Amends s. 985.437, F.S., relating to restitution.

Section 3: Amends s. 985.513, F.S., relating to powers of the court over parent or guardian at

disposition.
Section 4: Provides an effective date of July 1, 2015.

il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT
A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:
The bill does not appear to have any impact on state revenues.

2. Expenditures:

The bill amends s. 985.437, F.S., to require, rather than authorize, the court to order a child and the
child’s parent or legal guardian to pay restitution in cases where court has determined that
restitution is appropriate. The bill would not necessarily increase the number of cases where
restitution is ordered, but would likely increase the amounts recovered for victims where restitution
was ordered. It cannot be determined how judicial or court workload will be impacted. Restitution
cannot be ordered without a restitution hearing that determines the amount of restitution owed and
the ability to pay. Restitution issues can be heard as part of the disposition hearing if the parties are
noticed. However, the decision whether or not to impose restitution remains discretionary with the
court.

B. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The bill does not appear to have any fiscal impact on local government revenues.

2. Expenditures:
The bill does not appear to have any fiscal impact on local government expenditures.

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:

Parents and legal guardians of children that have been adjudicated delinquent will be liable for
restitution in money or in kind for damages caused by the child’s offense. Therefore, a victim of a
child’s offense may be more likely to receive restitution.

A victim may incur the costs associated with a delinquent act committed by a child under the care of
any of the non-responsible parties provided in the bill.
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D. FISCAL COMMENTS:

None.
iIl. COMMENTS
A. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:

This bill appears to be exempt from the requirements of Article VI, Section 18 of the Florida
Constitution because it is a criminal law.

2. Other:

None.

B. RULE-MAKING AUTHORITY:

The bill does not appear to create a need for rulemaking or rulemaking authority.

C. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES

On March 19, 2015, the Health and Human Services Committee adopted one amendment to the bill and
reported the bill favorably as a committee substitute. The amendment:

o Authorized the court to order restitution to be paid only by the parents or guardians who have
current custody and parental responsibility.

e Provided that residential child-caring agencies and family foster homes are not considered
guardians responsible for restitution for the delinquent acts of dependent children.

The analysis is drafted to the committee substitute as passed by the Health and Human Services
Committee.
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F L ORIDA H O U S E O F REPRESENTATIVE S

CS/HB 235 2015

1 A bill to be entitled

2 An act relating to restitution for juvenile offenses;
3 amending s. 985.35, F.S.; conforming provisions to

4 changes made by the act; amending s. 985.437, F.S.:;

5 requiring a child's parent or guardian, in addition to
6 the child, to make restitution for damage or loss

7 caused by the child's offense; providing for payment

8 plans in certain circumstances; authorizing the parent
9 or guardian to be absolved of liability for

10 restitution in certain circumstances; authorizing the
11 court to order restitution to be paid only by the

12 parents or guardians who have current custody and

13 parental responsibility; specifying that the
14 Department of Children and Families, foster parents,
15 specified facilities, and specified agencies
16 contracted with the department are not guardians for
17 purposes of restitution; amending s. 985.513, F.S.;
18 removing duplicative provisions authorizing the court
19 to require a parent or guardian to be responsible for
20 any restitution ordered against the child; providing
21 an effective date.
22
23] Be It Enacted by the Legislature of the State of Florida:
24
25 Section 1. Paragraph (a) of subsection (4) of section
26 985.35, Florida Statutes, is amended to read:
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CS/HB 235 2015

27 985.35 Adjudicatory hearings; withheld adjudications;

28| orders of adjudication.—

29 (4) 1If the court finds that the child named in the

30| petition has committed a delinquent act or violation of law, it
31| may, in its discretion, enter an order stating the facts upon
32| which its finding is based but withholding adjudication of

33| delinguency.

- 34 (a) Upon withholding adjudication of delinquency, the

35| court may place the child in a probation program under the

36 supervision of the department or under the supervision of any
37| other person or agency specifically authorized and appointed by
38 the court. The court may, as a condition of the program, impose
39| as a penalty component restitution in money or in kind to be

40| made by the child and the child's parent or guardian as provided

41| in s. 985.437, community service, a curfew, urine monitoring,

42 revocation or suspension of the driver license of the child, or
43| other nonresidential punishment appropriate to the offense, and
44| may impose as a rehabilitative component a requirement of

45| participation in substance abuse treatment, or school or other
46| educational program attendance.

47 Section 2. Subsection (5) of section 985.437, Florida

48 Statutes, is renumbered as subsection (7), subsections (1), (2),
49 and (4) are amended, and new subsections (5) and (6) are added
50 to that section, to read:

51 985.437 Restitution.-—

52 (1) Regardless of whether adjudication is imposed or
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CS/HB 235 2015

53| withheld, the court that has jurisdiction over a an—adjudicated
54| &elinguent child may, by an order stating the facts upon which a
55| determination of a sanction and rehabilitative program was made

56| at the disposition hearing, order the child and the child's

57| parent or guardian to make restitution in the manner provided in

58| this section. This order shall be part of the child's probation
59| program to be implemented by the department or, in the case of a
60 committed child, as part of the community-based sanctions

61| ordered by the court at the disposition hearing or before the

62 child's release from commitment.

63 (2) If the court orders restitution, the court shall may

64 order the child and the child's parent or guardian to make
65| restitution in money, through a promissory note eosignedby—the
66| ehildls—parenrtor guardian, or in kind for any damage or loss

67 caused by the child's offense in a reasonable amount or manner

68 to be determined by the court. When restitution is ordered by
69| the court, the amount of restitution may not exceed an amount
70 the child and the parent or guardian could reasonably be

71 expected to pay or make. If the child and the child's parent or

72| guardian are unable to pay the restitution in one lump-sum

73| payment, the court may set up a payment plan that reflects their

74| ability to pay the restitution amount.

75 (4) The parent or guardian may be absolved of liability

76 for restitution under this section if:

77 (a) After a hearing, the court finds that it is the

78| child's first referral to the delinquency system and Afinding
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CSIHB 235 | 2015

79| by—the—court;—after o hearingys that the parent or guardian has

80| made diligent and good faith efforts to prevent the child from
81| engaging in delingquent acts; or

82 (b) The victim entitled to restitution as a result of

83| damage or loss caused by the child's offense is that child's
84| abselwes—the parent or guardian ef liabilityferrestitution

85 O D o A PP S
LV o t AW g e ay L O e Ear =4 | v 1T e

86 (5) The court may only order restitution to be paid by the

87| parents or guardians who have current custody of and parental

88 responsibility for the child.

89 (6) For purposes of this section, the Department of

90| Children and Families, a foster parent with whom the child is

91| placed, the community-based care lead agency supervising the

92| placement of the child pursuant to a contract with the

93 Department of Children and Families, or a facility registered

94| under s. 409.176 is not considered a guardian responsible for

95| restitution for the delinquent acts of a child who is found to

96| be dependent as defined in s. 39.01(15).

97 Section 3. Subsection (1) of section 985.513, Florida

98 Statutes, 1is amended to read:

99 985.513 Powers of the court over parent or guardian at
100| disposition.—
101 (1) The court that has jurisdiction over an adjudicated
102 delinquent child may, by an order stating the facts upon which a
103| determination of a sanction and rehabilitative program was made

104] at the disposition hearing,+
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105 4a> order the child's parent or guardian, together with
106| the child, to render community service in a public service
107| program or to participate in a community work project. In
108| addition to the sanctions imposed on the child, the court may
109| order the child's parent or guardian to perform community
110 service if the court finds that the parent or guardian did not
111| make a diligent and good faith effort to prevent the child from
112| engaging in delinquent acts.
113 o +——Order—the parent—or guardian—to make restitution—ihn
114] memney—or—in—kind for anydamage—orleoss—caused—by—the—ehilta's
115 offense—The—courE—may atse—reguire—the—childls—parent—or—Jtegat
116| guardian—te-—be respensiblefor any restitutionordered—against
117 the—child—as—provided—under—s-—985-437—The—<court—shatd
118 determine o reasonableamount er menner—of Frestitution,—and
119| peyment-shatl bemade—to—the——eclerkof the cireuit—eourt—=as
120| provided—in—s—985-437 The court may retain jurisdiction, as
121| provided under s. 985.0301, over the child and the child's
122| parent or legal guardian whom the court has ordered to pay
123| restitution until the restitution order is satisfied or the
124 court orders otherwise.
125 Section 4. This act shall take effect July 1, 2015.
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS

BILL #: HB 7108 PCB CRJS 15-05 Expunging and Sealing Criminal History Records
SPONSOR(S): Criminal Justice Subcommittee, Latvala
TIED BILLS: HB 7107 IDEN./SIM. BILLS: CS/SB 488

REFERENCE ACTION ANALYST STAFF DIRECTOR or
BUDGET/POLICY
CHIEF
Orig. Comm.: Criminal Justice Subcommittee 13Y,0N Cox /)] Cunningham
1) Justice Appropriations Subcommittee McAuIiff% / // Lioyd /
2) Judiciary Committee \17/ ’ /p}/
14
!

SUMMARY ANALYSIS

Sections 943.0585 and 943.059, F.S., set forth procedures for expunging and sealing criminal history records.
Currently, every person seeking to expunge or seal a record must obtain a certificate of eligibility from the
Florida Department of Law Enforcement (FDLE) and then petition a court to expunge or seal the record.

When a court orders a criminal history record to be expunged, criminal justice agencies other than FDLE must
physically destroy the record. Only FDLE may retain expunged records. When the court orders a record to be
sealed, it is not destroyed, but access is limited to specified entities. Expunged and sealed records are
confidential and exempt from public records, and it is a first degree misdemeanor to divulge their existence.

Persons who have had their record expunged or sealed may lawfully deny or fail to acknowledge arrests in the
record, except when applying for certain types of employment, petitioning the court for an expunge or seal, or
when they are a defendant in a criminal prosecution.

Currently, a person may only expunge or seal one record, may not expunge or seal any record that resulted in
a conviction, and may not expunge or seal a record if he or she has previous convictions. Additionally, only the
court can order a record to be expunged or sealed. The bill makes substantial changes to Florida’s expunge
and seal laws by creating nonjudicial processes for the expunction and sealing of criminal history records. The
bill retains the court-ordered expunction process, but limits its application to the expunction of a record related
to a case where a court issued a withhold of adjudication.

The bill permits a person to obtain:

e An unlimited number of “nonjudicial expunctions” for records that resulted in a no-information, a
dismissal, a dismissal based on the lawful self-defense exception, or a not-guilty verdict, regardiess of
whether the person has previous misdemeanor or felony convictions;

e One court-ordered expunction or “nonjudicial sealing” of a record that resulted in a withhold of
adjudication, regardless of whether the person has a previous misdemeanor conviction; and

e One “nonjudicial sealing” of a record that resulted in a conviction for a specified “nonviolent
‘misdemeanor,” regardiess of whether the person has a previous misdemeanor conviction.

The bill also amends s. 943.0515, F.S., to require all records related to minors that are not classified as serious
or habitual juvenile offenders to be automatically expunged when the minor reaches the age of 21 (this
currently occurs when the minor reaches age 24).

The bill will likely have both a positive and a negative fiscal impact on FDLE. See fiscal section.

The bill is effective October 1, 2015.

This document does not reflect the intent or official position of the bill sponsor or House of Representatives.
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FULL ANALYSIS
. SUBSTANTIVE ANALYSIS

A. EFFECT OF PROPOSED CHANGES:

Sealing and Expunging Criminal History Records

Sections 943.0585 and 943.059, F.S., set forth procedures for expunging and sealing criminal history
records. When a criminal history record is expunged, criminal justice agenmes other than the Florida
Department of Law Enforcement (FDLE) must physically destroy the record.’ Cr|m|na| justice agencies
are allowed to make a notatuon indicating compliance with an expunction order.? FDLE is required to
retain expunged records.’

When a record is sealed, it is not destroyed, but access is limited to the subject of the record, his or her
attorney, criminal justice agencies for their respective criminal justice purposes, judges in the state
courts system for the purpose of assisting them in their case-related decision-making responS|b|I|t|es
and certain other specified agencies for their respective licensing and employment purposes.*

Records that have been sealed or expunged are confidential and exempt from the public records law.®
It is a first degree misdemeanor® to divulge their existence.’

Persons who have had their criminal history records expunged or sealed may lawfully deny or fail to
acknowledge the arrests covered by their record, except when they are applying for certain types of
employment,® petitioning the court for a record sealing or expunction, or are a defendant in a criminal
prosecution.®

Process for Expunging or Sealing a Record
The processes for expunging and sealing criminal history records are very similar. Every person
seeking to expunge or seal a record must obtain a certificate of eligibility’” from FDLE and then
subsequently petition a court to expunge or seal the record. To obtain the certificate from FDLE, a
person must:
e Pay a $75 processing fee;
e Submit a certified copy of the disposition of the record they wish to have expunged or sealed,
o Prior to the date of the application for the certificate, have never been adjudicated guilty or
delinquent of:
o A criminal offense;
o Comparable ordinance violation; or

''s.943.0585(4), F.S.

’Id.

*1d

*5.943.059(4), F.S.

® 5. 943.059(4)(c) and 943.0585(4)(c), F.S.

® A first degree misdemeanor is punishable by up to one year in county jail and a $1,000 fine. Sections 775.082 and 775.083, F.S.

7 Sections 943.059 and 943.0585, F.S., require FDLE to disclose sealed and expunged criminal history records to specified entities for
specified purposes.

¥ These include candidates for employment with a criminal justice agency; applicants for admission to the Florida Bar; those seeking a
sensitive position involving direct contact with children, the developmentally disabled, or the elderly with the Department of Children
and Family Services, Division of Vocational Rehabilitation within the Department of Education, the Agency for Health Care
Administration, the Agency for Persons with Disabilities, the Department of Health, the Department of Elderly Affairs, or the
Department of Juvenile Justice; persons seeking to be employed or licensed by the Department of Education, any district school board,
any university laboratory school, any charter school, any private or parochial school, or any local governmental entity that licenses
child care facilities; or a Florida seaport.

? 55. 943.0585(4)(a) and 943.059(4)(a), F.S.

19 A certificate of eligibility for expunction or sealing is valid for 12 months after the date stamped on the certificate. If the certificate
expires then a person must reapply for a new certificate of eligibility. The new certificate of eligibility must be based on the status of

the applicant and the law in effect at the time of the reapplication. ss. 943.0585(2) and 943.059(2), F.S.
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o A felony or misdemeanor specified in s. 943.051(3)(b), F.S.;""
e Have never been adjudicated guilty or delinquent for committing any of the acts stemming from
the arrest or alleged criminal activity of the record sought to be expunged or sealed,
e Have never had a prior sealing or expunction of criminal history record under ss. 943.0585 or
943.059, F.S., or former ss. 893.14, 901.33, or 943.058, F.S.;'* and
¢ No longer be under any court supervision related to the disposition of the record they wish to
have expunged.®

Additionally, a person seeking an expunction must submit a written, certified statement from the
appropriate state attorney or statewide prosecutor indicating the following:
e That an indictment, information, or other charging document was:
o Not filed or issued in the case,
o Dismissed or nolle prosequi by the state attorney or statewide prosecutor, if filed or
issued in the case; or
o Dismissed by a court of competent jurisdiction, if filed or issued in the case;
e That none of the charges related to the arrest or alleged criminal activity that the petition to
expunge pertains to resulted in a trial, and
e The record does not relate to a specified violation of law known as a “list offense.”'*"®
After receiving a person’s application for a certificate of eligiblity, FDLE conducts a record check
through the Florida Crime Information Center, the National Crime Information Center, local court
databases, and the Florida Department of Highway Safety and Motor vehicles to determine the

! These offenses include: assault, as defined in s. 784.011, F.S.; battery, as defined in s. 784.03, F.S.; carrying a concealed weapon, as
defined in s. 790.01(1), F.S.; unlawful use of destructive devices or bombs, as defined in 5. 790.1615(1), F.S.; neglect of a child, as
defined in s. 827.03(1)(e), F.S.; assault or battery on a law enforcement officer, a firefighter, or other specified officers, as defined in
s. 784.07(2)(a) and (b), F.S.; open carrying of a weapon, as defined in s. 790.053 F.S.; exposure of sexual organs, as defined in s.
800.03, F.S.; unlawful possession of a firearm, as defined in s. 790.22(5), F.S.; petit theft, as defined in s. 812.014(3), F.S.; cruelty to
animals, as defined in s. 828.12(1), F.S.; arson, as defined in s. 806.031(1), F.S.; and unlawful possession or discharge of a weapon or
firearm at a school-sponsored event or on school property as defined in s. 790.115, F.S.

12 This provision does not prevent a person from obtaining an expunction for a record previously sealed for 10 years and the record is
otherwise eligible for expunction. Section 943.0585(2)(h), F.S., provides that a record must have been sealed for 10 years before it
can be expunged, unless charges were not filed or were dismissed by the prosecutor or court.

13 s5. 943.0585(2) and 943.059(2), F.S.

1 5.943.0585(2)(a), F.S.

15 The “list offenses” include: sexual misconduct against a covered person, as defined in s. 393.135, F.S.; sexual misconduct against a
patient, as defined in s. 394.4593, F.S.; luring or enticing a child, as defined in s. 787.025, F.S.; sexual battery offense, as defined in
ch. 794; procuring person under age of 18 for prostitution, as defined in former s. 796.03, F.S.; lewd or lascivious offenses committed
upon or in the presence of persons less than 16 years of age, as defined in s. 800.04, F.S.; voyeurism, as defined in s. 810.14, F.S.;
lewd or lascivious offenses committed upon or in the presence of an elderly person or disabled person, as defined in s. 825.1025, F.S.;
sexual performance by a child, as defined in s. 827.071, F.S.; protection of minors/prohibition of certain acts in connection with
obscenity, as defined in s. 847.0133, F.S.; computer pornography, as defined in s. 847.0135, F.S,; selling or buying minors, as defined
in s. 847.0145, F.S.; sexual misconduct of a mentally deficient or mentally ill defendant, as defined in s. 916.1075, F.S.; any violation
specified as a predicate offense for registration as a sexual predator pursuant to s. 775.21, F.S., without regard to whether that offense
alone is sufficient to require such registration, or for registration as a sexual offender pursuant to s. 943.0435, F.S.; violations of the
Florida Communications Act, as defined in s. 817.034, F.S.; offenses by public officers and employees, as defined in ch. 839, F.S.;
drug trafficking, as defined in s. 893.135, F.S.; and enumerated offenses included in s. 907.041, F.S. Additionally, the enumerated
offenses included in s. 907.041, F.S., are: arson; aggravated assault; aggravated battery; illegal use of explosives; child abuse or
aggravated child abuse; abuse of an elderly person or disabled adult, or aggravated abuse of an elderly person or disabled adult;
aircraft piracy; kidnapping; homicide; manslaughter; sexual battery; robbery; carjacking; lewd, lascivious, or indecent assault or act
upon or in presence of a child under the age of 16 years; sexual activity with a child, who is 12 years of age or older but less than 18
years of age, by or at solicitation of person in familial or custodial authority; burglary of a dwelling; stalking and aggravated stalking;
act of domestic violence as defined in s. 741.28, F.S.; home invasion robbery; act of terrorism as defined in s. 775.30, F.S.;
manufacturing any substances in violation of ch. 893, F.S.; and attempting or conspiring to commit any such crime. The list offenses
preclude a person from obtaining an expunction or sealing if the defendant was found guilty of or pled guilty or nolo contendere to the
offense, or if the defendant, as a minor, was found to have committed, or pled guilty or pled nolo contendere to committing, the

offense as a delinquent act, regardless of whether adjudication was withheld.
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person’s eligibility to have the record expunged or sealed. '®* FDLE reports that the process is
completed within 90 days and each applicant either receives a certificate of eligibility or a denial letter. v
Once a person has received a certificate of eligibility from FDLE, they must file a petition to expunge or
seal the record with the court.”® In addition to the certificate of eligibility, a petition to expunge or seal a
record must also include the petitioner’s sworn statement'® that he or she:

e Has not previously been adjudicated guilty of any offense or comparable ordinance violation, or
been adjudicated delinquent for committing any felony or misdemeanor specified in s.
943.051(3)(b), F.S.;

e Has not been adjudicated guilty or delinquent for committing any of the acts he or she is
currently trying to have expunged or sealed,

e Has not obtained a prior expunction or sealing;?° and
Is eligible to the best of his or her knowledge and has no other pending expunction or sealing
petitions before any court.?'

It is up to the court to decide whether the expunction or sealing is appropriate.? Generally, the court
will grant the expunction or sealing if the state attorney does not object at a hearing.?® The court is only
authorized to order the expunct|on or sealing of a record that pertains to one arrest or one incident of
alleged criminal activity.?* However, the court may order the expunction or sealing of a record
pertaining to more than one arrest if such additional arrests directly relate to the original arrest.?’

Eligibility of a Record to be Expunged v. Sealed
A person may seek an expunction immediately, provided the person is no longer subject to court
supervision, if none of the charges related to the arrest or alleged criminal activity resulted in a trial and:
¢ An indictment, information, or other charging document was not filed or issued in the case (no-
information);?®
¢ An indictment, information, or other charging document was filed or issued in the case, but it
was dismissed or nolle prosequi by the state attorney or stateW|de prosecutor, or was
dismissed by a court of competent jurisdiction (dismissal);”’
¢ An indictment, information, or other charging document was not filed or was dismissed by the
state attorney, or dismissed by the court, because it was found that the person acted in lawful
self-defense pursuant to the provisions related to justlflable use of force in ch. 776, F.S. %
(dismissal based on lawful self-defense exception).?®

1S OPPAGA Report, at pg. 14.
" 1d.
'® There is an additional filing fee associated with filing a petition to expunge or seal. The fee varies by circuit, but is a minimum of
$42. OPPAGA Report at pg. 4.
It is a third degree felony to knowingly provide false information on this sworn statement. ss. 943.0585(1)(b) and 943.059(1)(b),
F.S. A third degree felony is punishable by up to five years imprisonment and a $5,000 fine. ss. 775.082 and 775.083, F.S.
20 Unless the prior sealing was in accordance with s. 985.0585(2)(h), F.S.
21 55. 943.059(1)(b) and 943.0585(1)(b), F.S. Any person knowingly providing false information on the sworn statement commits a
third degree felony.
” 5. 943.0585(1) and 943.059(1), F.S.
% OPPAGA Report at pg. 4.
** 5. 943.0585(1) and 943.059(1), F.S.
 Id. The court must articulate in writing its intention to expunge or seal a record pertaining to multiple arrests and a criminal justice
agency may not expunge or seal multiple records without such written documentation. The court is also permitted to expunge or seal
only a portion of a record.
% See ss. 943.0585(2), F.S.
27 1 d

¥ 5. 943.0585(5), F.S. The lawful self-defense exception requires a person obtain a certlﬁcate of eligibility from FDLE and file a
petition for expunction with the court just as required with other petitions to expunge, but the information the person must provide to
obtain an expunction based on the lawful self-defense exception is slightly different.

? See ss. 943.0585(2), F.S
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If a person proceeded to trial, received a not-guilty verdict, or received a withhold of adjudication® for
any of the charges to which the petition pertains, an order to seal the record must be obtained first and
then the record becomes eligible for expunction after it has been sealed for ten years.”

A person is not currently eligible to have a record expunged or sealed if the person was convicted for
any of the charges to which the petition to expunge or seal pertains. Additionally, a person who has a
previous unrelated conviction is ineligible to have a record expunged or sealed. Lastly, as stated
above, a court may not expunge or seal a record that relates to any of the list offenses where the
defendant was found guilty of or pled guilty or nolo contendere to the offense, or if the defendant, as a
minor, was found to have committed, or pled guilty or pled nolo contendere to committing, the offense
as a delinquent act.*?

Effect of the Bill

The bill creates nonjudicial processes for the expunction and sealing of criminal history records. The
bill retains the court-ordered expunction process, but limits its application to the expunction of a record
related to a case where a court issued a withhold of adjudication.

The bill permits a person to obtain:

¢ An unlimited number of “nonjudicial expunctions” for records that resulted in a no-information, a
dismissal, a dismissal based on the lawful self-defense exception, or a not-guilty verdict,
regardless of whether the person has previous misdemeanor or felony convictions;

e One court-ordered expunction or “nonjudicial sealing” of a record that resulted in a withhold of
adjudication, regardless of whether the person has a previous misdemeanor conviction; and

¢ One “nonjudicial sealing” of a record that resulted in a conviction for a specified “nonviolent
misdemeanor,” regardless of whether the person has a previous misdemeanor conviction.

Nonjudicial Expunction
The bill creates s. 943.0584, F.S., requiring specified records to be expunged without petitioning the
court. The bill requires FDLE to approve the nonjudicial expunction of an unlimited number of criminal
history records of a minor or adult relating to cases where a:
¢ No-Information was issued;
o Dismissal was issued by the state attorney or statewide prosecutor, or by a court of competent
jurisdiction;
e Dismissal was granted by the state attorney or court based on the lawful self-defense exception;
or
o Not-guilty verdict was rendered subsequent to a trial or adjudicatory hearing.

It should be noted that a person may not obtain a nonjudicial expunction unless all charges stemming
from the arrest or alleged criminal activity to which the application for expunction pertains were not filed
or issued, dismissed or discharged, or resulted in an acquittal.

Additionally, a record may not be approved for nonjudicial expunction if the:
e Case was dismissed pursuant to ss. 916.145 or 985.19, F.S., as a result of the person never
being restored to competency; or

*® When a defendant is found guilty after a trial or pleads guilty or nolo contendere, a judge is permitted to withhold the judgment of
guilt for the offense. This is known as a withhold of adjudication. Section 948.01(2), F.S., provides that if it appears to a judge that a
defendant is “not likely again to engage in a criminal course of conduct and that the ends of justice and the welfare of society do not
require that the defendant presently suffer the penalty imposed by the law”, the judge may withhold the adjudication of guilt and place
the defendant on probation. In Florida, a felony conviction impacts a person’s civil rights such as the right to vote and to possess a
firearm. However, if adjudication of guilt is withheld, these rights are not suspended. Fla. Const. art. VI, s.4; 5. 97.041, E.S.; and See
Snyder v. State, 673 S0.2d 9 (Fla. 1996).

5. 943.0585(2)(h), F.S.

*2 This restriction is without regard to whether adjudication was withheld on any of the listed offenses. ss. 943.0585(1) and

943.059(1), F.S.
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e Verdict at trial was not-guilty by reason of insanity.

The bill removes the current requirement that a record related to a not-guilty verdict be sealed for ten
years prior to such record being eligible for expunction.

The bill does not alter current law as it relates to obtaining an expunction when the dismissal was
based on the lawful self-defense exception, but moves this from a court-ordered process to the newly-
created nonjudicial expunction process.

To apply for nonjudicial expunction under s. 943.0584, F.S., the bill requires a person to include:

e A written, certified statement from the appropriate state attorney or statewide prosecutor
indicating that the criminal history record sought to be expunged is eligible; or

« |f applicable, a written, certified statement from the appropriate state attorney or statewide
prosecutor indicating that the dismissal was based on the lawful self-defense exception;

e A $75 processing fee to FDLE for placement in the FDLE Operating Trust Fund, unless such
fee is waived by the executive director;

e A certified copy of the disposition of the charge to which the application to expunge pertains;
and

e A full set of fingerprints of the applicant taken by a law enforcement agency for purposes of
identity verification.

An applicant seeking the nonjudicial expunction of muitiple eligible records only needs to submit one
application and one fee to FDLE. Upon receiving a complete application, FDLE must approve the
nonjudicial expunction of all records pertaining to the applicant that are eligible for the nonjudicial
expunction.

Upon approval of a nonjudicial expunction, FDLE must serve a certified copy of form approving the
nonjudicial expunction to the state attorney or statewide prosecutor, the arresting agency, the clerk of
the court, and the Federal Bureau of Investigation (FBI). The arresting agency must forward the
approval form to any other agency that they disseminated the criminal history record information to
which the form pertains. Lastly, the clerk of the court must forward a copy of the form to any other
agency which the records of the court reflect has received the criminal history record from the court.

The bill provides that records that are approved for nonjudicial expunction pursuant to s. 943.0584,
F.S., must have the same effect and be disclosed in the same manner as current law requires for
records expunged pursuant to a court-order under s. 943.0585, F.S. (i.e., that the record must be
destroyed by all parties except for FDLE, a person may not lawfully deny the existence of the record to
specified parties, etc.).

The bill provides FDLE with authority to adopt a rule pursuant to ch. 120, F.S., for the nonjudicial
expunction of any criminal history record of a minor or an adult described in this section.

Court-Ordered Expunction

Codified in s. 985.0585, F.S., the bill leaves the general process of court-ordered expunction intact.
However, the bill limits its application to the expunction of a record related to a case where a court
issued a withhold of adjudication. A person must still obtain a certificate of eligibility from FDLE and
petition the court to expunge the record. The bill does not alter current law as it relates to the
processing of an order to expunge, how the record is treated once an order to expunge is granted, or
the persons that have access to a record that has been expunged.

The bill amends s. 943.0585, F.S., to permit one record related to a withhold of adjudication to be
expunged. A person no longer is required to first seal the withhold of adjudication for ten years to be
eligible for an expunction. However, a court is prohibited from expunging a record pertaining to a
withhold of adjudication if:
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e The person seeking the expunction or sealing has, at any time prior to the date of filing the
certificate of eligibility, been adjudicated guilty for a felony offense or adjudicated delinquent for
an offense which, if committed by an adult, would be a felony; or

e The record relates to a list offense where the person was convicted of, adjudicated delinquent
of, or pled nolo contendere to the offense, regardiess of whether adjudication was withheld.

To obtain a certificate of eligibility from FDLE, a person seeking to expunge a record pertaining to a
withhold of adjudication must submit the above-described information required under current law for a
court-ordered expunction and meet two additional requirements, including:

o That the person has not been arrested for or charged with a criminal offense, in any jurisdiction
of the state or within the United States, from the date the person completed all sentences of
imprisonment or supervisory sanctions imposed by the court for the offense to WhICh the petition
to expunge pertains to the date of the application for the certificate of eligibility;*® and

e Submit a full set of fingerprints taken by a law enforcement agency for purposes of identity
verification.

The bill retains current law regarding the length of time the certificate of eligibility is valid and the
reapplication process.

The bill requires the petition to expunge or seal for such records to include:
e A valid certificate of eligibility for sealing issued by FDLE; and
o The petitioner's sworn statement® attesting that:
o The criminal history record sought to be sealed is related to an eligible offense;
o The petitioner is eligible for the expunction; and
o The petitioner has not been charged with a criminal offense, in any jurisdiction of the
state or a foreign jurisdiction, from the date the person completed all sentences of
imprisonment or supervisory sanctions imposed by the court for the offense to which the
petition to expunge pertains to the date of the application for the certificate of eligibility.
This period of time must be no less than one year in length.

The bill also retains the requirement that a court only expunge a record pertaining to one arrest or one
incident of alleged criminal activity, unless the court finds that the additional arrests are directly related
to the original arrest and provides written documentation of the intent to expunge such additional
arrests.

Nonjudicial Sealing
The bill amends s. 943.059, F.S., requiring specified records to be sealed without petitioning the court.

A person may apply to FDLE for the nonjudicial sealing of one criminal history record of a minor or
adult relating to cases where a person:

¢ Received a withhold of adjudication from the court; or

¢ Was convicted of a “nonviolent misdemeanor.”

The bill defines “nonviolent misdemeanor” to include misdemeanor violations of the following offenses:
e Misrepresent or misstate one’s age or the age of any other person to induce another to sell,
serve, etc. aicoholic beverages to a minor, or for any person under 21 years of age to purchase
or attempt to purchase alcoholic beverages;

Possession of alcohol by a minor;
Make or cause a false fire alarm,
Criminal mischief;

Trespass in structure or conveyance,

33 This provision is required to be no less than one year in length.
** The bill retains the criminal penalty for knowingly providing false information on this sworn statement to the court. Current law

makes it a third degree felony to knowingly provide false information on this sworn statement. s. 943.0585(1)(b), F.S.
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Trespass on property other than structure or conveyance;

Willful removal, destruction, etc. of a posted notice intended to legally enclose property;
Unauthorized placement of signs upon land or trees adjacent to public highways;
Breaking or injuring another property owner’s fences;

Cave vandalism and other related offenses;

Petit Theft;

Nuisances;

Building bonfires within specified distance to a home or building;

Disorderly intoxication;

Open house parties;

Unlawful assemblies;

Delivery of 20 grams or less of cannabis;

Possession of 20 grams or less of cannabis;

Possession of drug paraphernalia; or

Any offense found in chs. 316-324, F.S., unless the violation of such offense directly caused
serious bodily injury or death to a person.

A criminal history record may not be approved for nonjudicial sealing if the:
e Person seeking the sealing has, at any time prior to the date of the application for nonjudicial
sealing, been adjudicated guilty or delinquent for a felony; or
* Record relates to a list offense, regardiess of whether the court withheld adjudication.

The bill authorizes FDLE to approve the nonjudicial sealing under s. 943.059, F.S., of a record related
to one arrest or one incident of alleged criminal activity, unless the state attorney or statewide
prosecutor provides supporting documentation that additional arrests are directly related to the arrest
sought to be sealed. If FDLE approves the sealing of such additional arrests, the approval form must
express the intent to do so. The bill provides the applicant the right to appeal to the circuit court if the
state attorney or statewide prosecutors denies that the additional arrests are directly related.

To apply for a nonjudicial sealing under s. 943.059, F.S., the bill requires a person to include:

o A written, certified statement from the appropriate state attorney or statewide prosecutor which
indicates that the criminal history record sought to be sealed is eligible;

o If applicable, a written, certified statement from the appropriate state attorney or statewide
prosecutor which indicates that any additional arrests the applicant seeks to seal are directly
related to the original arrest;

e A $75 processing fee to FDLE for placement in the FDLE Operating Trust Fund, unless such
fee is waived by the executive director;

e A certified copy of the disposition of the charge to which the application to seal pertains;

A full set of fingerprints of the applicant taken by a law enforcement agency for purposes of
identity verification; and

e A sworn, written statement® from the person seeking the sealing that he or she:

o Is no longer under court supervision applicable to the disposition of the arrest or alleged
criminal activity to which the application to seal pertains;

o Has never secured a prior sealing or expunction of a criminal history record under ss.
943.0585 or 943.059, F.S., or former ss. 893.14, 901.33, or 943.058, F.S.; and

o Has not been arrested for or charged with a criminal offense, in any jurisdiction of the
state or within the United States, from the date the person completed all sentences of
imprisonment or supervisory sanctions imposed by the court for the offense to which the
petition to expunge pertains to the date of the application for the certificate of eligibility.*

*° The bill provides it is a third degree felony for a person to knowingly provide false information on this sworn statement.

3 This period of time must be no less than one year in length.
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Upon approval of a nonjudicial sealing, FDLE must forward a certified copy of the form approving the
nonjudicial sealing to the state attorney or statewide prosecutor, the arresting agency, the clerk of the
court, and the FBI. The arresting agency must forward the approval form to any other agency that they
disseminated the criminal history record information to which the form pertains. Lastly, the clerk of the
court must forward a copy of the form to any other agency which the records of the court reflect has
received the criminal history record from the court.

The bill does not alter current law as it relates to how the record is treated once an order to seal is
granted, or the persons that have access to the record that has been sealed (i.e. that the record
continues to be maintained by FDLE and other criminal justice agencies, specified persons can access
the sealed record, and the list of entities to which the person may not lawfully deny the existence of the
sealed record).

it should be noted that a person whose record related to a withhold of adjudication is nonjudicially
sealed under s. 943.059, F.S., is not barred from subsequently obtaining a court-ordered expunction of
that same record.

The bill provides FDLE with authority to adopt a rule pursuant to ch. 120, F.S., for the nonjudicial
sealing of any criminal history record of a minor or an adult described in this section.

Automatic Expunction of Criminal History Records of Minors

Section 943.0515, F.S., requires the automatic expunction of the records of specified juveniles at age
24 or 26. For juveniles who are classified as serious or habitual juvenile offenders, or that have been
committed to a juvenile correctional facility or juvenile prison, the Criminal Justice Information Program
(CJIP)*” must retain their record until the age of 26, at which time it is automatically expunged.®® For all
other juveniles, CJIP must retain the record until the juvenile reaches the age of 24, at which time it is
automatically expunged.*

A juvenile’s record is prohibited from being automatically expunged if:
e A person 18 years of age or older is charged with or convicted of a forcible felony and the
person’s criminal history record as a minor has not yet been destroyed,
At any time, a minor is adjudicated as an adult for a forcible felony; or
The record relates to minor who was adjudicated delinquent for a violation committed on or after
July 1, 2007, as provided in s. 943.0435(1)(a)1.d., F.S.4°*

In these three instances, the person’s record as a minor must be merged with and retained as part of
their adult record.*

Effect of the Bill

The bill amends s. 943.0515, F.S., to require all records related to minors that are not classified as
serious or habitual juvenile offenders to be automatically expunged when the minor reaches the age of
21, so long as one of the three above-mentioned exceptions does not apply. The automatic expunction
of records related to juveniles who are classified as serious or habitual juvenile offenders remains at
age 26.

Lastly, the bill makes citation conforming changes to ss. 776.09, 790.23, 943.0582, 948.08, 948.16,
961.06, 985.04, 985.045, and 985.345, F.S.

37 Section 943.05, F.S., creates CJIP within FDLE to act as the state’s central criminal justice information repository, including the
maintenance of a statewide automated biometric identification system. Identifying information of persons arrested and prosecuted in
this state is sent to FDLE for inclusion in CJIP, which can then transmit this information between criminal justice agencies.

*% 5. 943.0515(1)(a), F.S.

%5, 943.0515(1)(b), F.S.

5. 943.0515(2) and (3), F.S.

I Section 943.0435, F.S., defines a “sexual offender” and proscribes when a sexual offender is required to register with FDLE.

42

Id.
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B. SECTION DIRECTORY:

Section 1. Amends s. 943.0515, F.S., relating to retention of criminal history records of minors.
Section 2. Creates s. 943.0584, F.S., relating to nonjudicial expunction of criminal history records.
Section 3. Amends s. 943.0585, F.S., relating to court-ordered expunction of criminal history records.
Section 4. Amends s. 943.059, F.S., relating to court-ordered sealing of criminal history records.

Section 5. Amends s. 776.09, F.S., relating to retention of records pertaining to persons found to be
acting in lawful self-defense; expunction of criminal history records.

Section 6. Amends s. 790.23, F.S., relating to felons and delinquents; possession of firearms,
ammunition, or electric weapons or devices unlawful.

Section 7. Amends s. 943.0582, F.S., relating to prearrest, postarrest, or teen court diversion program
expunction.

Section 8. Amends s. 948.08, F.S., relating to pretrial intervention program.

Section 9. Amends s. 948.16, F.S., relating to misdemeanor pretrial substance abuse education and
treatment intervention program; misdemeanor pretrial veterans' treatment intervention program.

Section 10. Amends s. 961.06, F.S., relating to compensation for wrongful incarceration.
Section 11. Amends s. 985.04, F.S, relating to oaths; records; confidential information.
Section 12. Amends s. 985.045, F.S., relating to court records.

Section 13. Amends s. 985.345, F.S, relating to delinquency pretrial intervention program.

Section 14. Provides an effective date of October 1, 2015.

Il. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT

A. FISCAL IMPACT ON STATE GOVERNMENT:

1. Revenues:

The bill expands the expunction and sealing process by making more offenses eligible for
expunction and sealing. The bill also increases the number of times a person may have a record
expunged or sealed. To the extent that this results in more people submitting the $75 fee to FDLE
to obtain a certificate of eligibility, the bill may result in a positive fiscal impact on FDLE.

2. Expenditures:

The bill creates nonjudicial processes for expunction and sealing. FDLE will have to train staff on
how to conduct these programs in accordance with the provision of the bill. Additionally, the
expansion of the expunction and sealing laws will likely result in an increased workload to FDLE as
it will require staff to process more applications for certificates of eligibility. To the extent that
expanding these provisions results in an increased workload, the bill will likely resuit in a negative
fiscal impact on FDLE.
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FDLE will also be required to update the CJIP program where criminal history information is stored
to update the new age requirements for expunction of juvenile records under s. 943.0515, F.S. This
will likely result in a negative fiscal impact on FDLE.

By creating the nonjudicial expunction and sealing processes, courts will no longer need to conduct
hearings to determine if it is appropriate to grant a petition. To the extent that the bill results in the
courts conducting less hearings, the decreased workload will likely result in a positive fiscal impact
on the court system.

. FISCAL IMPACT ON LOCAL GOVERNMENTS:

1. Revenues:
The bill does not appear to have any impact on local government revenues.

2. Expenditures:
The bill does not appear to have any impact on local government expenditures.

. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR:
None.

. FISCAL COMMENTS:

None.

lll. COMMENTS

. CONSTITUTIONAL ISSUES:

1. Applicability of Municipality/County Mandates Provision:
This bill appears to be exempt from the requirements of Article VII, Section 18 of the Florida
Constitution because it is a criminal law.

2. Other:
None.

. RULE-MAKING AUTHORITY:

The bill requires FDLE to create rules related to the newly-created nonjudicial expunction and sealing
processes. The bill provides the necessary authority to FDLE to create such rules.

. DRAFTING ISSUES OR OTHER COMMENTS:

None.

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES
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F L ORIDA H O U S E O F R EPRESENTATI VE

HB 7105 2015
1 A bill to be entitled
2 An act relating to expunging and sealing criminal
3 history records; amending s. 943.0515, F.S.; providing
4 for the nonjudicial expunction of criminal history
5 records at age 21 years for minors who are not serious
6 or habitual juvenile offenders; creating s. 943.0584,
7 F.S.; establishing a nonjudicial expunction process
8 within the Department of Law Enforcement for specified
9 criminal history records; specifying types of records
10 eligible for the process; providing exceptions to
11 eligibility; establishing an application process and
12 requiring specified documentation be submitted;
13 requiring sworn statement from petitioner; providing a
14 criminal penalty for perjury on such sworn statement;
15 specifying how the nonjudicial expunction must be
16 processed; providing that an expunction under this
17 section has the same effect as a record expunged under
18 s. 943.0585, F.S.; amending s. 943.0585, F.S.;
19 providing jurisdiction of the courts over expunction
20 procedures; specifying types of records that are
21 eligible for court-ordered expunction; providing
22 limitations upon when a court may expunge such
23 specified records; requiring specified documentation
24 be submitted to the Department of Law Enforcement when
25 seeking a certificate of eligibility for court-ordered
26 expunction; specifying documentation that must be
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F L ORIDA H O U S E O F REPRESENTATI VE S

HB 7105 2015
27 submitted to the court for a petition to expunge;
28 requiring sworn statement from petitioner; providing a
29 criminal penalty for perjury on such sworn statement;
30 providing guidelines for the processing of an order to
31 expunge; providing the effect of the order to expunge
32 on the criminal history record; specifying exceptions
33 to the confidential and exempt status of an expunged
34 criminal history record; requiring criminal justice
35 agencies to destroy copies of records that have been
36 expunged; specifying that no right to expunction is
37 created; amending s. 943.059, F.S.; establishing a
38 nonjudicial process within the Department of Law
39 Enforcement for sealing of specified records;
40 specifying records that are eligible for the process;
41 providing exceptions to eligibility; establishing an
42 application process and requiring specified
43 documentation be submitted; requiring a sworn
44 statement from petitioner; providing a criminal
45 penalty for perjury on such sworn statement;
46 specifying how the nonjudicial sealing must be
47 processed; providing for the effect of a record that
48 has been sealed under this section; amending ss.
49 776.09, 790.23, 943.0582, 948.08, 948.16, 961.0¢,
50 985.04, 985.045, and 985.345, F.S.; conforming
51 provisions to changes made by the act; providing an
52 effective date.
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HB 7105 2015

53
54| Be It Enacted by the Legislature of the State of Florida:
55
56 Section 1. Paragraph (b) of subsection (1) of section

57 943.0515, Florida Statutes, is amended to read:

58 943.0515 Retention of criminal history records of minors.—
59 (1)
60 (b)) If the minor is not classified as a serious or

61| habitual juvenile offender or committed to a juvenile

62 correctional facility or juvenile prison under chapter 985, the
63| program shall retain the minor's criminal history record for 2 &
64 years after the date the minor reaches 19 years of age, at which
65| time the record shall be expunged unless it meets the criteria
66| of paragraph (2) (a) or paragraph (2) (b).

67 Section 2. Section 943.0584, Florida Statutes, is created
68| to read:

69 943.0584 Nonjudicial expunction of criminal history

70 records.—

71 (1) NONJUDICIAL EXPUNCTION.—Notwithstanding any law

72| dealing generally with the preservation and destruction of

73| public records, the department may adopt a rule pursuant to

74| chapter 120 for the nonjudicial expunction of any criminal

75| history record of a minor or an adult described in this section.

76 (2) ELIGIBILITY.—

77 (a) The department must approve the nonjudicial expunction

78 of a criminal history record where:
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79 1. An indictment, information, or other charging document

80 was not filed or issued in the case.

81 2.a. Except as provided in sub-subparagraph b., an

82 indictment, information, or other charging document was filed or

83| issued in the case, but was subsequently dismissed or noclle

84| prosequi by the state attorney or statewide prosecutor, or was

85| dismissed or discharged by a court of competent jurisdiction.

86 b. A person may not obtain an expunction under this

87| paragraph for a dismissal pursuant to s. 916.145 or s. 985.19.

88 3. An information, indictment, or other charging document

89| was not filed or was dismissed by the state attorney, or

90| dismissed by the court, because it was found that the person

91| acted in lawful self-defense pursuant to the provisions related

92 to justifiable use of force in chapter 776.

93 4.a. Except as provided in sub-subparagraph b., a not

94| guilty verdict was rendered subsequent to a trial or

95| adjudicatory hearing.

96 b. A person may not obtain an expunction under this

97| paragraph for a verdict of not guilty by reason of insanity.

98 (b) A person may not obtain a nonjudicial expunction under

99| this section unless all charges stemming from the arrest or

100| alleged criminal activity to which the application for

101 expunction pertains were not filed or issued, dismissed, or

102| discharged, or resulted in an acquittal, as provided herein.

103 (3) LIMITATIONS.—There is no limitation on the number of

104| times that a person may obtain a nonjudicial expunction for a
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105 criminal history record described in paragraph (2) (a). An

106| applicant seeking to have multiple records expunged need only

107 submit one application to the department under this section. The

108} department must approve the nonjudicial expunction of all

109| records pertaining to the applicant that are eligible for

110| expunction under this section.

111 (4) APPLICATION FOR NONJUDICIAL EXPUNCTION.—An adult or,

1121 in the case of a minor child, the parent or legal guardian of

113| the minor child, seeking to expunge a criminal history record

114 under this section shall apply to the department in the manner

115| prescribed by rule. An application for a nonjudicial expunction

116 shall include a:

117 (a)l. Written, certified statement from the appropriate

118| state attorney or statewide prosecutor which indicates that the

119 criminal history record sought to be expunged is eligible under

120 this section; or

121 2. For expunction of a record described in subparagraph

122 (2){a)3., a written, certified statement from the appropriate

123 state attorney or statewide prosecutor which states that an

124 information, indictment, or other charging document was not

125 filed or was dismissed by the state attorney, or dismissed by

126] the court, because it was found that the person acted in lawful

127| self-defense pursuant to the provisions related to justifiable

128 use of force in chapter 776.

129 (b) Processing fee of $75 to the department for placement

130 in the Department of Law Enforcement Operating Trust Fund,
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131| unless such fee is waived by the executive director.

132 (c) Certified copy of the disposition of the charge to

133| which the application to expunge pertains.

134 (d) Full set of fingerprints of the applicant taken by a

135 law enforcement agency for purposes of identity verification.

136 (5) PROCESSING OF A NONJUDICIAL EXPUNCTION.—-If the

137| department approves an application for nonjudicial expunction, a

138| certified copy of the form approving the nonjudicial expunction

139| shall be forwarded to the appropriate state attorney or the

140 statewide prosecutor, the arresting agency, and the clerk of the

141| court. The arresting agency is responsible for forwarding the

142| form approving the nonjudicial expunction to any other agency to

143| which the arresting agency disseminated the criminal history

144| record information to which the form pertains. The department

145| shall forward the form approving the nonjudicial expunction to

146| the Federal Bureau of Investigation. The clerk of the court

147 shall forward a copy of the form to any other agency that the

148| records of the court reflect has received the criminal history

149 record from the court.

150 (6) EFFECT OF NONJUDICIAL EXPUNCTION.—A confidential and

151| exempt criminal history record expunged under this section shall

152| have the same effect, and such record may be disclosed by the

153| department in the same manner, as a record expunged under s.
154| 943.0585.
155 (7) STATUTORY REFERENCES.—-Any reference to any other

156 chapter, section, or subdivision of the Florida Statutes in this
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157 section constitutes a general reference under the doctrine of

158 incorporation by reference.

159 Section 3. Section 943.0585, Florida Statutes, is amended
160 to read:

16l (Substantial rewording of section. See
162 s. 943.0585, F.S., for present text.)
163 943.0585 Court-ordered expunction of criminal history

164 records.—

165 (1) JURISDICTION.—The courts of this state have

166| Jjurisdiction over their own procedures, including the

167 maintenance, expunction, and correction of judicial records

168| containing criminal history information to the extent such

169 procedures are not inconsistent with the conditions,

170 responsibilities, and duties established by this section. A

171 court of competent jurisdiction may order a criminal justice

172 agency to expunge the criminal history record of a minor or an

173] adult who complies with the requirements of this section.

174 {2) ELIGIBILITY.—

175 {a)l. Except as provided in paragraph (b), a court may

1761 order the expunction of a criminal history record where the

177| person was found guilty of or found to have committed, or pled

178 guilty or pled nolo contendere to an offense; and

179 2. None of the charges stemming from the arrest or alleged

180 criminal activity to which the petition to expunge pertains

181 resulted in an adjudication of guilt or delinguency.

182 {(b) A court may not order the expunction of a criminal
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history record if:

1. The person has, at any time before the date on which

the application for a certificate of eligibility is filed, been

adjudicated guilty for a felony offense or adjudicated

delinquent for an offense that would be a felony if committed by

an adult; or

2. The record relates to a serious offense in which the

person was found guilty of or adjudicated delinquent of, or pled

guilty or pled nolo contendere to the offense, regardless of

whether adjudication was withheld. For purposes of this

subparagraph, the term "serious offense" means a violation of s.
393.135, s. 394.4593, s. 187.025, chapter 794, former s. 796.03,
s. 800.04, s. 810.14, s. B817.034, s. 825.1025, s. 827.071,
chapter 839, s. 847.0133, s. 847.0135, s. 847.0145, s. 893.135,

s. 916.1075, a violation enumerated in s. 907.041, or any

violation specified as a predicate offense for registration as a

sexual predator pursuant to s. 775.21, without regard to whether

that offense alone is sufficient to require such registration,

or for registration as a sexual offender pursuant to s.

943.0435.

(3) LIMITATIONS.—A court may only order the expunction of

one criminal history record described in paragraph (2) (a). A

person seeking an expunction under this section is not barred

from relief if the same criminal history record has previously

been approved for a nonjudicial sealing pursuant to s. 943.059.

The record expunged must pertain to one arrest or one incident
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209 of alleged criminal activity. However, the court may, at its

210 sole discretion, order the expunction of a criminal history

211| record pertaining to more than one arrest or one incident of

212| alleged criminal activity if the additional arrests directly

213| relate to the original arrest. If the court intends to order the

214 expunction of records pertaining to such additional arrests,

215| such intent must be specified in the order. A criminal justice

216| agency may not expunge a record pertaining to such additional

217 arrests if the order to expunge does not articulate the

218| intention of the court to expunge a record pertaining to more

219| than one arrest. This subsection does not prevent the court from

220| ordering the expunction of only a portion of a criminal history

221| record pertaining to one arrest.

222 (4) CERTIFICATE OF ELIGIBILITY FOR COURT-ORDERED

223 EXPUNCTION.—

224 {(a) A person seeking to expunge a criminal history record

225 under this section shall apply to the department for a

226] certificate of eligibility for expunction before petitioning the

2271 court for expunction. The department shall issue a certificate

228 of eligibility for expunction to a person who is the subject of

229 a criminal history record if that person:

230 1. Has obtained and submitted to the department a written,

231 certified statement from the appropriate state attorney or

232] statewide prosecutor which indicates that the criminal history

233| record sought to be expunged is eligible under subsection (2).

234 2. Remits a $75 processing fee to the department for
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235| placement in the Department of Law Enforcement Operating Trust

236| Fund, unless such fee is waived by the executive director.

237 3. Has submitted to the department a certified copy of the

238| disposition of the charge to which the petition to expunge

239 pertains.

240 4. Has never secured a prior sealing or expunction of a

241 criminal history record under this section, s. 943.059, former

242 s. 893.14, former 901.33, or former 943.058, unless expunction

243 is sought of a criminal history record that had been previocusly

244 sealed under former paragraph (2) (h) and the record is otherwise

245 eligible for expunction.

246 5. 1Is no longer under court supervision applicable to the

247 disposition of the arrest or alleged criminal activity to which

248 the petition to expunge pertains.

249 6. Has not been arrested for or charged with a criminal

250} offense, in any jurisdiction of the state or within the United

251 States, from the date the person completed all sentences of

252| imprisonment or supervisory sanctions imposed by the court for

253 the offense to which the petition to expunge pertains to the

254 date of the application for the certificate of eligibility. This

255 period of time must be no less than 1 year.

256 7. Has submitted a full set of fingerprints taken by a law

257 enforcement agency for purposes of identity verification.

258 {(b) A certificate of eligibility for expunction is valid

259 for 12 months after the date that the certificate is issued by

260| the department. After that time, the petitioner must reapply to
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261| the department for a new certificate of eligibility. Eligibility

262 for a renewed certification of eligibility must be based on the

263| status of the applicant and the law in effect at the time of the

264| renewal application.

265 (c) The department shall, by rule adcpted pursuant to

266| chapter 120, establish procedures pertaining to the application

267 for and issuance of certificates of eligibility for expunction.

268 (5) PETITION FOR COURT-ORDERED EXPUNCTION.-—

269 (a) The court shall not order a criminal justice agency to

270 expunge a criminal history record under this section until the

271 person seeking to expunge the record has applied for and

272 received a certificate of eligibility for expunction pursuant to

273| subsection (4). Each petition to a court to expunge a criminal

274 history record is complete only when accompanied by:

275 1. A valid certificate of eligibility for expunction

276| issued by the department pursuant to subsection (4).

277 2. The petitioner's sworn statement attesting that:

278 a. The criminal history record sought to be expunged is

279 eligible under subsection (2).

280 b. The petitioner is eligible for the expunction under

281 subsection (3).

282 c. He or she has not been arrested for or charged with a

283| c¢riminal offense, in any jurisdiction of the state or within the

284 United States, from the date that the person completed all

285| sentences of imprisonment or supervisory sanctions imposed by

286| the court for the offense to which the petition to expunge
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pertains to the date of the application for the certificate of

eligibility. This period of time must be no less than 1 year.

(b) A person who knowingly provides false information on

the sworn statement required by subparagraph (a)2. commits a

felony of the third degree, punishable as provided in s.
775.082, s. 775.083, or s. 775.084.
{(6) PROCESSING OF COURT-ORDERED EXPUNCTION.—

(a) In judicial proceedings under this section, a copy of

the completed petition to expunge shall be served upon the

appropriate state attorney or the statewide prosecutor and upon

the arresting agency,; however, it is not necessary to make any

agency other than the state a party. The appropriate state

attorney or the statewide prosecutor and the arresting agency

may respond to the court regarding the completed petition to

expunge.
(b) If relief is granted by the court, the clerk of the

court shall certify copies of the order to the appropriate state

attorney or the statewide prosecutor and the arresting agency.

The arresting agency is responsible for forwarding the order to

any other agency to which the arresting agency disseminated the

criminal history record information to which the order pertains.

The department shall forward the order to expunge to the Federal

Bureau of Investigation. The clerk of the court shall certify a

copy of the order to any other agency which the records of the

court reflect has received the criminal history record from the

court.
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313 (c) The department or any other criminal justice agency is

314 not regquired to act on an order to expunge entered by a court

315| when such order does not comply with the requirements of this

316 section. Upon receipt of such an order, the department must

317 notify the issuing court, the appropriate state attorney or

318 statewide prosecutor, the petitioner or the petitioner's

319 attorney, and the arresting agency of the reason for

320| noncompliance. The appropriate state attorney or statewide

321} prosecutor shall take action within 60 days after receiving the

322} order to correct the record and petition the court to void the

323} order. A cause of action, including contempt of court, does not

324| arise against a criminal justice agency for failure to comply

325 with an order to expunge when the petitioner for such order

326| failed to obtain the certificate of eligibility as required by

327 this section or such order does not otherwise comply with the

328] requirements of this section.

329 (7) EFFECT OF EXPUNCTION.-—

330 (a) Any criminal history record of a minor or an adult

331| which is ordered expunged by a court of competent jurisdiction

332 pursuant to this section must be physically destroyed or

333| obliterated by any criminal justice agency having custody of

334 such record; except that any criminal history record in the

335] custody of the department must be retained in all cases.

336 {(b) The person who is the subject of a criminal history

337| record that is expunged under this section or under other

338 provisions of law, including s. 943.0584, former s. 893.14,
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339| former s. 901.33, and former s. 943.058, may lawfully deny or

340 fail to acknowledge the arrests covered by the expunged record,

341 except when the subject of the record:

342 1. Is a candidate for employment with a criminal justice
343] agency;

344 2. Is a defendant in a criminal prosecution;

345 3. Concurrently or subsequently seeks relief under this

346 section, s. 943.0583, or s. 943.059;

347 4. Is a candidate for admission to The Florida Bar;

348 5. 1Is seeking to be employed or licensed by or to contract

349 with the Department of Children and Families, the Division of

350 Vocational Rehabilitation within the Department of Education,

351| the Agency for Health Care Administration, the Agency for

352 Persons with Disabilities, the Department of Health, the

353| Department of Elderly Affairs, or the Department of Juvenile

354 Justice or to be employed or used by such contractor or licensee

355 in a sensitive position having direct contact with children, the

356] disabled, or the elderly;

357 6. Is seeking to be employed or licensed by the Department

358| of Education, any district school board, any university

359 laboratory school, any charter school, any private or parochial

360 school, or any local governmental entity that licenses child

361 care facilities;

362 7. Is seeking to be licensed by the Division of Insurance

363 Agent and Agency Services within the Department of Financial

364 Services; or
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365 8. 1Is seeking to be appointed as a guardian pursuant to s.

366 744.3125.

367 (¢) Subject to the exceptions in paragraph (b), a person

368 who has been granted an expunction under this section, s.

369 943.0584, former s. 893.14, former s. 901.33, or former s.

370 943.058 may not be held under any law of this state to commit

371 perjury or to be otherwise liable for giving a false statement

372 by reason of such person's failure to recite or acknowledge an

373 expunged criminal history record.

374 (d) Notwithstanding any law to the contrary, a criminal

375 justice agency may comply with laws, court orders, and official

376| requests of other jurisdictions relating to expunction,

377 correction, or confidential handling of criminal history records

378 or information derived therefrom.

379 (8) STATUTORY REFERENCES.—Any reference to any other

380 chapter, section, or subdivision of the Florida Statutes in this

381 section constitutes a general reference under the doctrine of

382 incorporation by reference.

383 (9) NO RIGHT TO EXPUNCTION.—This section does not confer a

384| right to the expunction of a criminal history record, and a

385 request for expunction of a criminal history record may be

386 denied at the sole discretion of the court.

387 Section 4. Section 943.059, Florida Statutes, is amended
388 to read:

389 (Substantial rewording of section. See
390 s. 943.059, F.S., for present text.)
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391 943.059 Nonjudicial sealing of criminal history records.—

392 {1) NONJUDICIAL SEALING.—Notwithstanding any law dealing

393| generally with the preservation and destruction of public

394 records, the department may adopt a rule pursuant to chapter 120

395 for the nonjudicial sealing of any criminal history record of a

396 minor or an adult described in this section.

397 (2) ELIGIBILITY.—

398 (a) Except as provided in paragraph (b), the department

399f must approve the nonjudicial sealing of a criminal history

400 record where:

401 l.a. The person was found guilty of, found to have

402 committed, pled guilty to, or pled nolo contendere to an
403| offense.

404 b. ©None of the charges stemming from the arrest or alleged

405| criminal activity to which the application for nonjudicial

406| sealing pertains resulted in an adjudication of guilt or

407 delinquency; or

408 2. The person was adjudicated guilty or adjudicated

409| delinquent for a nonviolent misdemeanor. For purposes of this

410 subparagraph, the term "nonviolent misdemeanor" means a

411| misdemeanor violation of:

412 a. Section 562.11(2), s. 562.111, s. 806.101, s. 806.13,
413 s. 810.08, s. 810.09, s. 810.10, s. 810.11, s. 810.115, s.

4141 810.13, s. 812.014(3)(a), s. 823.01, s. 823.02, s. 856.011, s.
4151 856.015, s. 870.02, s. 893.13(3), s. 893.13(6) (b), or s.

416 893.147 (1), in which the petitioner was adjudicated guilty or
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417| adjudicated delinquent; or

418 b. An offense found in chapters 316-324 for which the

419| petitioner was adjudicated guilty or adjudicated delinquent,

420] unless the violation of such coffense directly caused serious

421} Dbodily injury or death to a person.

422 {(b) A criminal history record may not be approved for a

423] nonjudicial sealing pursuant to this section if:

424 1. The person seeking the sealing has, at any time before

425 the date on which the application for nonjudicial sealing is

426 filed, been adjudicated guilty for a felony offense or

427] adjudicated delinguent for an offense which would be a felony if

428 committed by an adult; or

429 2. The record relates to a serious offense in which the

430| person was found guilty of or adjudicated delinquent of, or pled

431 guilty or pled nolo contendere to the offense, regardless of

432 whether adjudication was withheld. For purposes of this

433| subparagraph, the term "serious offense" means a violation of s.
434 393.135, s. 394.4593, s. 787.025, chapter 794, former s. 796.03,
435] s. 800.04, s. 810.14, s. 817.034, s. 825.1025, s. 827.071,

436| chapter 839, s. 847.0133, s. 847.0135, s. 847.0145, s. 893.135,

437 s. 916.1075, a violation enumerated in s. 907.041, or any

438| wviolation specified as a predicate offense for registration as a

439| sexual predator pursuant to s. 775.21, without regard to whether

440| that offense alcone is sufficient to require such registration,

441 or for registration as a sexual offender pursuant to s.

4421 943.0435.
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443 (3) LIMITATIONS.—-The department may only approve the

444 sealing of one criminal history record described in paragraph

445 (2) (a). Each record sealed must pertain to one arrest or one

446| incident of alleged criminal activity. However, 1f the

447 department receives supporting documentation as described in

448| paragraph (4) (b) stating that additional arrests are directly

449| related to the arrest sought to be expunged, the department must

450 approve the sealing of a criminal history record pertaining to

451} the additional arrests. If the department approves the sealing

452 of records pertaining to such additional arrests, such intent

453] must be specified in the approval form. A criminal justice

454 agency may not seal any record pertaining to such additional

455]| arrests if the department has not approved sealing records

456| pertaining to more than one arrest.

457 (4) APPLICATION FOR NONJUDICIAL SEALING.—An adult or, in

458 the case of a minor child, the parent or legal guardian of the

459] minor child, seeking to seal a criminal history record under

460| this section shall apply to the department in the manner

461| prescribed by rule. An application for nonjudicial sealing shall

462 include a:

463 (a) Written, certified statement from the appropriate

464| state attorney or statewide prosecutor which indicates that the

465| criminal history record sought to be sealed is eligible under

466 subsection (2).

467 (b) Written, certified statement from the appropriate

468 state attorney or statewide prosecutor that indicates any
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469 additional arrests the applicant seeks to seal are directly

470 related to the original arrest, if applicable. If the state

471| attorney or statewide prosecutor does not confirm that the

472 additional arrests are directly related, the person applying for

473 the sealing has the right to appeal this decision to the circuit

474 court.

475 (c) A processing fee of $75 to the department for

476 placement in the Department of Law Enforcement Operating Trust

477 Fund, unless the fee is waived by the executive director.

478 (d) Certified copy of the disposition of the charge to

479 which the application to seal pertains.

480 {(e) Full set of fingerprints of the applicant taken by a

481 law enforcement agency for purposes of identity verification.

482 (f) Sworn, written statement from the person seeking the

483| sealing that he or she:

484 1. Is no longer under court supervision applicable to the

485 disposition of the arrest or alleged criminal activity to which

486| the application to seal pertains.

487 2. Has never secured a prior sealing or expunction of a

488| criminal history record under this section, s. 943.0585, former

489 s. 893.14, former 901.33, or former 943.058.

490 3. Has not been arrested for or charged with a criminal

491| offense, in any jurisdiction of the state or within the United

492 States, from the date the person completed all sentences of

493 imprisonment or supervisory sanctions imposed by the court for

494 the offense to which the application for nonjudicial sealing
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495| pertains to the date of the application for the nonjudicial

496| sealing. This period of time must be no less than 1 vyear.

497 (g) A person who knowingly provides false information on

498| the sworn statement required by paragraph (f) commits a felony

499]| of the third degree, punishable as provided in s. 775.082, s.
500f 775.083, or s. 775.084.
501 (6) PROCESSING OF NONJUDICIAL SEALING.-—

502 (a) If the department approves an application for a

503| nonjudicial sealing, a certified copy of the form approving the

504} nonjudicial sealing shall be forwarded to the appropriate state

505| attorney or the statewide prosecutor, the arresting agency, and

506 the clerk of the court. The arresting agency is responsible for

507 forwarding the form approving the nonjudicial sealing to any

508} other agency to which the arresting agency disseminated the

509} criminal history record information to which the form pertains.

510| The department shall forward the form approving the nonjudicial

511] sealing to the Federal Bureau of Investigation. The clerk of the

512 court shall forward a copy of the form to any other agency that

513 the records of the court reflect has received the criminal

514| history record from the court.

515 {(b) The nonjudicial sealing of a criminal history record

516 pursuant to this section does not require that such record be

517 surrendered to the court, and such record shall continue to be

518| maintained by the department and other criminal justice

519 agéncies.
520 (7) EFFECT OF SEALING.—

Page 20 of 33

CODING: Words stricken are deletions; words underlined are additions.
hb7105-00




F LORIDA H O U 8 E O F R EPRESENTATI VE S

HB 7105 2015

521 (a) The person who is the subject of a criminal history

522 record that is sealed under this section or under other

523 provisions of law, including former s. 893.14, former s. 901.33,

524 and former s. 943.058, may lawfully deny or fail to acknowledge

525 the arrests covered by the sealed record, except when the

526| subject of the record:

527 1. Is a candidate for employment with a criminal -justice
528| agency;

529 2. 1Is a defendant in a criminal prosecution;

530 3. Concurrently or subsequently seeks relief under this

531 section, s. 943.0583, s. 943.0584, or s. 943.0585;

532 4, TIs a candidate for admission to The Florida Bar;

533 5. 1Is seeking to be employed or licensed by or to contract

534 with the Department of Children and Families, the Division of

535| Vocational Rehabilitation within the Department of Education,

536} the Agency for Health Care Administration, the Agency for

537 Persons with Disabilities, the Department of Health, the

538| Department of Elderly Affairs, or the Department of Juvenile

539| Justice or to be employed or used by such contractor or licensee

540 in a sensitive position having direct contact with children, the

541 disabled, or the elderly;

542 6. Is seeking to be employed or licensed by the Department

543| of Education, any district school board, any university

544 laboratory school, any charter school, any private or parochial

545 school, or any local governmental entity that licenses child

546 care facilities;
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547 7. Is attempting to purchase a firearm from a licensed

548 importer, licensed manufacturer, or licensed dealer and is

549] subject to a criminal history check under state or federal law;

550 8. Is seeking to be licensed by the Division of Insurance

551{ Agent and Agency Services within the Department of Financial

552 Services;
553 9. Is seeking to be appointed as a guardian pursuant to s.

554 744.3125; or

555 10. Is seeking to be licensed by the Bureau of License

556| Issuance of the Division of Licensing within the Department of

557 Agriculture and Consumer Services to carry a concealed weapon or

558| concealed firearm. This subparagraph applies only in the

559 determination of an applicant's eligibility under s. 790.06.

560 (b) Subject to the exceptions in paragraph (a), a person

561| who has been granted a sealing under this section, former s.

562 893.14, former s. 901.33, or former s. 943.058 may not be held

563| wunder any provision of law of this state to commit perjury or to

564| be otherwise liable for giving a false statement by reason of

565 such person's failure to recite or acknowledge a sealed criminal

566 history record.

567 (c) Notwithstanding any law to the contrary, a criminal

568 justice agency may comply with laws, court orders, and official

569 requests of other jurisdictions relating to sealing, correction,

570 or confidential handling of criminal history records or

571 information derived therefrom.

572 (8) STATUTORY REFERENCES.—Any reference to any other
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573 chapter, section, or subdivision of the Florida Statutes in this

574 section constitutes a general reference under the doctrine of

575 incorporation by reference.

576 Section 5. Subsection (3) of section 776.09, Florida

577 Statutes, is amended to read:

578 776.09 Retention of records pertaining to persons found to
579] be acting in lawful self-defense; expunction of criminal history
580 records.—

581 (3) Under either condition described in subsection (1) or

582 subsection (2), the person accused may apply for the nonjudicial

583| expunction of e-eertificate of eligibility teo-expunge the

584| associated criminal history record, pursuant to s.

585 943.0584(2) (a) 3. 843+-8585+5+, notwithstanding the eligibility

586| requirements prescribed in s. 943.0584(2) and (4) (a)?2

587 84306585 {bt—er—2+.
588 Section 6. Paragraphs (b) and (d) of subsection (1) of

589 section 790.23, Florida Statutes, are amended to read:

590 790.23 Felons and delinquents; possession of firearms,

591 ammunition, or electric weapons or devices unlawful.—

592 (1) It is unlawful for any person to own or to have in his
593 or her care, custody, possession, or control any firearm,

594 ammunition, or electric weapon or device, or to carry a

595 concealed weapon, including a tear gas gun or chemical weapon or
596 device, if that person has been:

597 (bY1. Found, in the courts of this state, to have

598 committed a delinquent act that would be a felony if committed
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599] by an adult, such person meets the description of s.

600 943.0515(1) (a), and such person is under 24 years of age; or

601 2. Found, in the courts of this state, to have committed a

602| delingquent act that would be a felony if committed by an adult,

603 such person meets the description of s. 943.0515(1) (b), and such

604} person is under 21 years of age;

605 (d)1. Found to have committed a delinquent act in another
606| state, territory, or country that would be a felony if committed
607| by an adult and which was punishable by imprisonment for a term

608| exceeding 1 year, such person meets the description of s.

609 943.0515(1) (a), and such person is under 24 years of age; e=®

610 2. Found to have committed a delinquent act in another

611| state, territory, or country that would be a felony if committed

612| by an adult and which was punishable by imprisonment for a term

613| exceeding 1 year, such person meets the description of s.

6l4 943,0515(1) (b), and such person is under 21 years of age; or

615 Section 7. Section 943.0582, Florida Statutes, is amended
616 to read:

617 943.0582 Prearrest, postarrest, or teen court diversion
618 program expunction.—

619 (1) Notwithstanding any law dealing generally with the
620| preservation and destruction of public records, the department
621| may provide, by rule adopted pursuant to chapter 120, for the
622| expunction of any nonjudicial record of the arrest of a minor
623 who has successfully completed a prearrest or postarrest

624 diversion program for minors as authorized by s. 985.125.
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625 (2) (a) As used in this section, the term "expunction" has

626| the same meaning ascribed in and effect as ss. 943.0584 and s+

627 943.0585, except that:
628 1. The provisions of s. 943.0585(7) (b) 843-6585443++{a) do

629| not apply, except that the criminal history record of a person

630| whose record is expunged pursuant to this section shall be made
631 available only to criminal Jjustice agencies for the purpose of
632| determining eligibility for prearrest, postarrest, or teen court
633| diversion programs; when the record is sought as part of a

634 criminal investigation; or when the subject of the record is a
635| candidate for employment with a criminal justice agency. For all
636 other purposes, a person whose record is expunged under this

637 section may lawfully deny or fail to acknowledge the arrest and
638 the charge covered by the expunged record.

639 2. Records maintained by local criminal justice agencies
640 in the county in which the arrest occurred that are eligible for
641 expunction pursuant to this section shall be sealed as the term
642| 1s used in s. 943.059.

643 (b) As used in this section, the term "nonviolent

644| misdemeanor"” includes simple assault or battery when prearrest
645| or postarrest diversion expunction is approved in writing by the
646| state attorney for the county in which the arrest occurred.

647 (3) The department shall expunge the nonjudicial arrest
648 record of a minor who has successfully completed a prearrest or
649| postarrest diversion program if that minor:

650 {a) Submits an application for prearrest or postarrest

Page 25 of 33

CODING: Words stricken are deletions; words underlined are additions.
hb7105-00



FLORIDA H O U 8 E O F R EPRESENTATI VE S

651
652
653
654
655
656
657
658
659
660
661
662
663
664
665
666
667
668
669
670
671
672
673
674
675
676

HB 7105 2015

diversion expunction, on a form prescribed by the department,
signed by the minor's parent or legal guardian, or by the minor
if he or she has reached the age of majority at the time of
applying.

(b) Submits the application for prearrest or postarrest
diversion expunction no later than 12 months after completion of
the diversion program.

(c) Submits to the department, with the application, an
official written statement from the state attorney for the
county in which the arrest occurred certifying that he or she
has successfully completed that county's prearrest or postarrest
diversion program, that his or her participation in the program
was based on an arrest for a nonviolent misdemeanor, and that he
or she has not otherwise been charged by the state attorney with
or found to have committed any criminal offense or comparable
ordinance violation.

(d) Participated in a prearrest or postarrest diversion
program that expressly authorizes or permits such expunction to
occur.

(e) Participated in a prearrest or postarrest diversion
program based on an arrest for a nonvioclent misdemeanor that
would not qualify as an act of domestic violence as that term is
defined in s. 741.28.

(f) Has never, prior to filing the application for
expunction, been charged by the state attorney with or been

found to have committed any criminal offense or comparable
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677| ordinance violation.

678 (4) The department may #+s—authexrized—te charge a $75

679| processing fee for each request received for prearrest or

680| postarrest diversion program expunction, for placement in the
681 Department of Law Enforcement Operating Trust Fund, unless such
682 fee is waived by the executive director.

683 (5) Expunction or sealing granted under this section does
684 not prevent the minor who receives such relief from seeking

685| petitioningfor the expunction or sealing of a later criminal
686 history record as provided for in ss. 943.0583, 943.0584,

687 943.0585, and 943.059, if the minor is otherwise eligible under
688| those sections.

689 Section 8. Paragraph (b) of subsection (6) and paragraph
690 (b)) of subsection (7) of section 948.08, Florida Statutes, are

691 amended to read:

692 948.08 Pretrial intervention program.—
693 (6)
694 (b) While enrclled in a pretrial intervention program

6951 authorized by this subsection, the participant is subject to a
696 coordinated strategy developed by a drug court team under s.
697 397.334(4). The coordinated strategy may include a protocol of
698 sanctions that may be imposed upon the participant for

699 noncompliance with program rules. The protocol of sanctions may
700 include, but is not limited to, placement in a substance abuse
701 treatment program offered by a licensed service provider as

702] defined in s. 397.311 or in a jail-based treatment program or
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703| serving a period of incarceration within the time limits

704 established for contempt of court. The coordinated strategy must
705 be provided in writing to the participant before the participant
706| agrees to enter into a pretrial treatment-based drug court

707| program or other pretrial intervention program. Any person whose
708 charges are dismissed after successful completion of the

709| treatment-based drug court program, if otherwise eligible, may
710 have his or her arrest record and plea of nolo contendere to the
711 dismissed charges expunged under s. 943.0584 8430585,

712 (7)

713 (b) While enrolled in a pretrial intervention program

714] authorized by this subsection, the participant shall be subject
715] to a coordinated strategy developed by a veterans' treatment

716 intervention team. The coordinated strategy should be modeled
717 after the therapeutic jurisprudence principles and key

718| components in s. 397.334(4), with treatment specific to the

719 needs of servicemembers and veterans. The coordinated strategy
720 may include a protocol of sanctions that may be imposed upon the
721| participant for noncompliance with program rules. The protocol
722 of sanctions may include, but need not be limited to, placement
723 in a treatment program offered by a licensed service provider or
724} in a jail-based treatment program or serving a period of

725] incarceration within the time limits established for contempt of
726| court. The coordinated strategy must be provided in writing to
727] the participant before the participant agrees to enter into a

728| pretrial veterans' treatment intervention program or other
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729 pretrial intervention program. Any person whose charges are

730| dismissed after successful completion of the pretrial veterans'
731 treatment intervention program, if otherwise eligible, may have
732| his or her arrest record of the dismissed charges expunged under
733 s. 943.0584 9430585,

734 Section 9. Paragraph (b) of subsection (1) and paragraph
735 (b) of subsection (2) of section 948.16, Florida Statutes, are
736| amended to read:

737 948.16 Misdemeanor pretrial substance abuse education and
738| treatment intervention program; misdemeanor pretrial veterans'
739| treatment intervention program.—

740 (1)

741 {b) While enrolled in a pretrial intervention program

742 authorized by this section, the participant is subject to a

743 coordinated strategy developed by a drug court team under s.

744 397.334(4). The coordinated strategy may include a protocol of
745 sanctions that may be imposed upon the participant for

746| noncompliance with program rules. The protocol of sanctions may
747 include, but is not limited to, placement in a substance abuse
748 treatment program offered by a licensed service provider as

749] defined in s. 397.311 or in a jail-based treatment program or
750 serving a period of incarceration within the time limits

751 established for contempt of court. The coordinated strategy must
752] be provided in writing to the participant before the participant
753 agrees to enter into a pretrial treatment-based drug court

754| program or other pretrial intervention program. Any person whose
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755 charges are dismissed after successful completion of the

756| treatment-based drug court program, if otherwise eligible, may
757 have his or her arrest record and plea of nolo contendere to the
758 dismissed charges expunged under s. 943.0584 $43-6585.

759 (2)

760 (b) While enrolled in a pretrial intervention program

761 authorized by this section, the participant shall be subject to
762 a coordinated strategy developed by a veterans' treatment

763 intervention team. The coordinated strategy should be modeled
764 after the therapeutic jurisprudence principles and key

765| components in s. 397.334(4), with treatment specific to the

766| needs of veterans and servicemembers. The coordinated strategy
767| may include a protocol of sanctions that may be imposed upon the
768| participant for noncompliance with program rules. The protocol
769 of sanctions may include, but need not be limited to, placement
770 in a treatment program offered by a licensed service provider or
771 in a jail-based treatment program or serving a period of

772| incarceration within the time limits established for contempt of
773| court. The coordinated strategy must be provided in writing to
774| the participant before the participant agrees to enter into a
775 misdemeanor pretrial veterans' treatment intervention program or
776 other pretrial intervention program. Any person whose charges
777 are dismissed after successful completion of the misdemeanor

778| pretrial veterans' treatment intervention program, 1if otherwise
779| eligible, may have his or her arrest record of the dismissed

780 charges expunged under s. 943.0584 9430585,
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781 Section 10. Paragraph (e) of subsection (1) of section
782 961.06, Florida Statutes, is amended to read:

783 961.06 Compensation for wrongful incarceration.—

784 (1) Except as otherwise provided in this act and subject
785 to the limitations and procedures prescribed in this section, a
786 person who is found to be entitled to compensation under the
787| provisions of this act is entitled to:

788 (e) Notwithstanding any provision to the contrary in s.

789 943,0583, 943.0584, or s. 943.0585, immediate administrative

790 expunction of the person's criminal record resulting from his or
791| her wrongful arrest, wrongful conviction, and wrongful

792 incarceration. The Department of Legal Affairs and the

793 Department of Law Enforcement shall, upon a determination that a
794 claimant is entitled to compensation, immediately take all

795| action necessary to administratively expunge the claimant's

796| criminal record arising from his or her wrongful arrest,

797 wrongful conviction, and wrongful incarceration. All fees for
798 this process shall be waived.

799
800 The total compensation awarded under paragraphs (a), (c¢), and
801 (d) may not exceed $2 million. No further award for attorney's
802 fees, lobbying fees, costs, or other similar expenses shall be
803| made by the state.

804 Section 11. Paragraph (b) of subsection (7) of section
805 985.04, Florida Statutes, is amended to read:

806 985.04 Oaths; records; confidential information.—
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807 (7)

808 {(b) The destruction of records pertaining to children

809 committed to or supervised by the department pursuant to a court
810 order, which records are retained until a child reaches the age
811 of 21 24 years or until a serious or habitual delinquent child
812 reaches the age of 26 years, shall be subject to chapter 943.
813 Section 12. Subsection (1) of section 985.045, Florida
814 Statutes, 1is amended to read:

815 985.045 Court records.—

816 (1) The clerk of the court shall make and keep records of
817 all cases brought before it under this chapter. The court shall
818| preserve the records pertaining to a child charged with

819f committing a delinquent act or violation of law until the child
820 reaches 21 24 years of age or reaches 26 years of age if he or
821| she is a serious or habitual delinquent child, until 5 years
822 after the last entry was made, or until 3 years after the death
823 of the child, whichever is earlier, and may then destroy them,
824 except that records made of traffic offenses in which there is
825} no allegation of delinquency may be destroyed as soon as this
826| can be reasonably accomplished. The court shall make official
827 records of all petitions and orders filed in a case arising

828| wunder this chapter and of any other pleadings, certificates,
829 proofs of publication, summonses, warrants, and writs that are
830 filed pursuant to the case.

831 Section 13. Subsection (2) of section 985.345, Florida

832 Statutes, i1s amended to read:
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833 985.345 Delinquency pretrial intervention program.—

834 (2) While enrolled in a delinquency pretrial intervention
835 program authorized by this section, a child is subject to a

836 coordinated strategy developed by a drug court team under s.
837 397.334(4). The coordinated strategy may include a protocol of
838 sanctions that may be imposed upon the child for noncompliance
839 with program rules. The protocol of sanctions may include, but
840 is not limited to, placement in a substance abuse treatment

841| program offered by a licensed service provider as defined in s.
842 397.311 or serving a period of secure detention under this

843| chapter. The coordinated strategy must be provided in writing to
844 the child before the child agrees to enter the pretrial

845| treatment-based drug court program or other pretrial

8461 intervention program. Any child whose charges are dismissed

847 after successful completion of the treatment-based drug court
848| program, if otherwise eligible, may have his or her arrest

849| record and plea of nolo contendere to the dismissed charges

850 expunged under s. 943.0584 84306585,

851 Section 14. This act shall take effect October 1, 2015.
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