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Richard Corcoran 
Speaker 

The Florida House of Representatives 
Commerce Committee 

Insurance & Banking Subcommittee 

AGENDA 
November 15, 2017 

404 House Office Building 
3:00 PM - 5:00 PM 

I. Prayer and Pledge of Allegiance 

II. Call to Order & Roll Call 

Ill. Consideration of the following bills: 

A. HB 193 Mortgage Brokering by Stark 

B. HB 239 Consumer Finance by Fine 

Danny Burgess 
Chair 

C. HB 329 Motor Vehicle Insurance Coverage Exclusions by Ponder 

D. HB 455 Governance of Banks and Trust Companies by McClain 

IV. Panel discussion on small business lending and job growth in 
Florida 

A. Melva McKay Bass, Senior Vice President of Business Development 
for Suncoast Credit Union 

B. Don May, Senior Vice President and City Executive for Tallahassee 
for FMB Bank 
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C. Jorge "George" Font, Senior Vice President of Business Services for 
Fairwinds Credit Union 

D. Jim Adamczyk, Chief Lending Officer for Fairwinds Credit Union 

V. Panel discussion on financial technology innovation in the 
Florida financial services market 

A. Ray Ruga, CEO and Cofounder for CVOX Group 

B. German Pugliese-Sassi, Cofounder and CMO for Technisys 

VI. Adjournment 





HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL #: HB 193 Mortgage Brokering 
SPONSOR(S): Stark 
TIED BILLS: IDEN./SIM. BILLS: SB 282, SB 314 

REFERENCE ACTION ANALYST 

1) Insurance & Banking Subcommittee Hinshelwoo 

2) Commerce Committee 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 

BUDGET/POLICY CHIEF 

uczynski 1\\ J-

The Office of Financial Regulation (OFR) licenses and regulates various aspects of the non-depository 
financial services industries, including individuals and businesses engaged in the mortgage business pursuant 
to ch. 494, F.S. The OFR also oversees the Securities and Investor Protection Act, ch. 517, F.S., which 
regulates the offer and sale of securities in, to, or from Florida by firms, branch offices, and individuals affiliated 
with these firms. 

In August 2016, the OFR issued a declaratory statement that determined the petitioner would be in violation of 
ch. 494, F.S., if it were to start compensating its financial advisors for certain mortgage loan originator activities 
that are purely incidental to the otherwise authorized securities and investment activities of the petitioner and 
its financial advisors, unless such persons were dually licensed under ch. 494, F.S. The declaratory statement 
concluded that both the compensation and the referral aspect of the facts presented required that the petitioner 
be licensed as either a mortgage broker or mortgage lender and that its financial advisors be licensed as 
mortgage loan originators. 

The bill exempts a securities dealer, investment advisor, or an associated person registered under ch. 517, 
F.S., from regulation under ch. 494, F.S., if such person, in the normal course of conducting securities 
business with a corporate or individual client: 

1) Solicits or offers to solicit a mortgage loan from a securities client or refers a securities client to a 
depository institution, certain regulated subsidiaries that are owned and controlled by a depository 
institution, institutions regulated by the Farm Credit Administration, a licensed mortgage broker, a 
licensed mortgage lender, or a registered loan originator; and 

2) Does not accept or offer to accept an application for a mortgage loan, negotiate or offer to negotiate the 
terms or conditions of a new or existing mortgage loan on behalf of a borrower or lender, or negotiate or 
offer to negotiate the sale of an existing mortgage loan to a noninstitutional investor for compensation 
or gain. 

Any solicitation or referral made pursuant to the exemption must be made in compliance with ch. 517, F.S.; the 
federal Real Estate Settlement Procedures Act; and any applicable federal law or general law of this state. 

The bill has no impact on local governments. The bill has an indeterminate fiscal impact on the private sector 
and the state. The OFR believes that any loss of licensure revenues will be insignificant. 

The bill provides an effective date of July 1, 2018. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Background 

State Regulation of Non-Depository Mortgage Business 

The OFR regulates banks, credit unions, other financial institutions, finance companies, and the 
securities industry.1 The OFR's Division of Consumer Finance licenses and regulates various aspects 
of the non-depository financial services industries, including individuals and businesses engaged in the 
mortgage business. 

Under ch. 494, F.S., the OFR licenses and regulates the following individuals and businesses: 
• Loan originatorz- An individual who, directly or indirectly, solicits or offers to solicit a mortgage 

loan, accepts or offers to accept an application for a mortgage loan, negotiates or offers to 
negotiate the terms or conditions of a new or existing mortgage loan on behalf of a borrower or 
lender, or negotiates or offers to negotiate the sale of an existing mortgage loan to a 
noninstitutional investor for compensation or gain. The term includes an individual who is 
required to be licensed as a loan originator under the S.A.F.E. Mortgage Licensing Act of 2008. 
The term does not include an employee of a mortgage broker or mortgage lender whose duties 
are limited to physically handling a completed application form or transmitting a completed 
application form to a lender on behalf of a prospective borrower. 

• Mortgage broker3 -A person conducting loan originator activities through one or more licensed 
loan originators employed by the mortgage broker or as independent contractors to the 
mortgage broker. 

• Mortgage lender4- A person making a mortgage loan or servicing a mortgage loan for others, 
or, for compensation or gain, directly or indirectly, selling or offering to sell a mortgage loan to a 
noninstitutional investor. A mortgage lender may act as a mortgage broker.5 

In order to obtain licensure as a mortgage loan originator, an individual must:6 

• Complete a 20-hour prelicensing class;7 

• Pass a written test (cost: $110);8 

• Submit an application form; 
• Submit a nonrefundable application fee of $215; 
• Submit fingerprints, the cost of which is borne by the applicant; and 
• Authorize access to his or her credit report, the cost of which is borne by the applicant. 

In order to obtain licensure as a mortgage broker, a person must:9 

• Submit an application form, which must designate a qualified principal loan originator; 
• Submit a nonrefundable application fee of $525; 

1 s. 20.121 (3)(a)2., F.S. 
2 s. 494.001 (17), F.S. 
3 s. 494.001 (22), F.S. 
4 s. 494.001 (23), F .S. 
5 s. 494.0073, F.S. 
6 s. 494.00312, F.S. 
7 The cost of prelicensing courses may vary by course provider, but one such course provider charges $349 for the 
required 20-hour course. See MortgageEducation.com, Mortgage Loan Originator Courses, https://www.mortgage
education.com/StatePage.aspx?StateCode=FL (last visited Nov. 7, 2017). 
8 Nationwide Multistate Licensing System & Registry, Uniform State Test (UST) Implementation Information, 
http://mortgage.nationwidelicensingsystem .org/profreq/testing/Pages/UniformState T est.aspx (last visited Nov. 7, 2017). 
9 s. 494.00321, F.S. 
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• Submit fingerprints for each of the applicant's control persons, the cost of which is borne by the 
person subject to the background check; and 

• Authorize access to the credit reports of each of the applicant's control persons, the cost of 
which is borne by the applicant. 

In order to obtain licensure as a mortgage lender, a person must:10 

• Submit an application form, which must designate a qualified principal loan originator; 
• Submit a nonrefundable application fee of $600; 
• Submit fingerprints for each of the applicant's control persons, the cost of which is borne by the 

person subject to the background check; 
• Submit a copy of the applicant's financial audit report for the most recent fiscal year, which must 

document that the applicant has a net worth of at least $63,000 if the applicant is not seeking a 
servicing endorsement, or at least $250,000 if the applicant is seeking a servicing endorsement; 
and 

• Authorize access to the credit reports of each of the applicant's control persons, the cost of 
which is borne by the applicant. 

All of the above licenses must be renewed annually by December 31. 11 In order to renew: 
• A mortgage Joan originator license, an individual must submit a renewal form and a 

nonrefundable renewal fee of $170; provide documentation of completion of at least 8 hours of 
continuing education courses; 12 and authorize access to his or her credit report, the cost of 
which is borne by the licensee. 13 

• A mortgage broker license, a person must submit a renewal form and a nonrefundable renewal 
fee of $475; submit fingerprints for any new control persons who have not been screened; and 
authorize access to the credit reports of each of the mortgage broker's control persons, the cost 
of which is borne by the licensee.14 

• A mortgage lender license, a person must submit a renewal form and a nonrefundable renewal 
fee of $575; submit fingerprints for any new control persons who have not been screened; 
submit proof that the mortgage lender continues to meet the applicable net worth requirement; 
and authorize access to the credit reports of each of the mortgage lender's control persons, the 
cost of which is borne by the licensee. 15 

The following persons are currently exempt from regulation under ch. 494, F.S.:16 

a) Any person operating exclusively as a registered loan originator17 in accordance with the 
S.A.F.E. Mortgage Licensing Act of 2008. 

b) A depository institution, certain regulated subsidiaries that are owned and controlled by a 
depository institution, or institutions regulated by the Farm Credit Administration. 

c) The Federal National Mortgage Association; the Federal Home Loan Mortgage Corporation; any 
agency of the Federal Government; any state, county, or municipal government; or any quasi
governmental agency that acts in such capacity under the specific authority of the laws of any 
state or the United States. 

10 s. 494.00611, F.S. 
11 ss. 494.00312(7), 494.00321 (7), and 494.00611, F.S. 
12 The cost of continuing education courses may vary by course provider, but one such course provider charges $129 for 
the required 8-hour course. See MortgageEducation.com, Mortgage Loan Originator Courses, https://www.mortgage
education.com/StatePage.aspx?StateCode=FL (last visited Nov. 7, 2017). 
13 s. 494.00313, F.S. 
14 s. 494.00322, F.S. 
15 s. 494.00612, F.S. 
16 s. 494.00115(1 ), F.S. 
17 A "registered loan originator" is "a loan originator who is employed by a depository institution, by a subsidiary that is 
owned and controlled by a depository institution and regulated by a federal banking agency, or by an institution regulated 
by the Farm Credit Administration, and who is registered with and maintains a unique identifier through the [Nationwide 
Mortgage Licensing System and Registry]." s. 494.001(31), F.S. A registered loan originator must comply with federal 
registration requirements rather than the loan originator licensing requirements under ch. 494, F.S. 
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d) An attorney licensed in this state who negotiates the terms of a mortgage loan on behalf of a 
client as an ancillary matter to the attorney's representation of the client. 

e) A person involved solely in the extension of credit relating to the purchase of a timeshare plan. 
f) A person who performs only real estate brokerage activities and is licensed or registered in this 

state under part I of ch. 475, F.S., unless the person is compensated by a lender, a mortgage 
broker, or other loan originator or by an agent of such lender, mortgage broker, or other loan 
originator. 

The following persons are currently exempt from the mortgage lender licensing requirements of ch. 
494, F.S.: 

a) A person acting in a fiduciary capacity conferred by the authority of a court. 
b) A person who, as a seller of his or her own real property, receives one or more mortgages in a 

purchase money transaction. 
c) A person who acts solely under contract and as an agent for federal, state, or municipal 

agencies for the purpose of servicing mortgage loans. 
d) A person who makes only nonresidential mortgage loans and sells loans only to institutional 

investors. 
e) An individual making or acquiring a mortgage loan using his or her own funds for his or her own 

investment, and who does not hold himself or herself out to the public as being in the mortgage 
lending business. 

f) An individual selling a mortgage that was made or purchased with that individual's funds for his 
or her own investment, and who does not hold himself or herself out to the public as being in the 
mortgage lending business. 

Federal Regulation of the Mortgage Industry 

Secure and Fair Enforcement for Mortgage Licensing Act of 2008 (SAFE Act) 

The SAFE Act18 was enacted on July 30, 2008, and was designed to enhance consumer protection and 
reduce fraud through the setting of minimum standards for the licensing and registration of mortgage 
loan originators. Mortgage loan originators who work for an insured depository institution or its owned 
or controlled subsidiary that is regulated by a federal banking agency, or for an institution regulated by 
the Farm Credit Administration, must comply with federal registration requirements; all other mortgage 
loan originators are licensed by the states. 19 Federal registration and state licensing must be 
accomplished through the same online registration system, the Nationwide Mortgage Licensing System 
and Registry (NMLS).20 

Truth in Lending Act (TILA) and Real Estate Settlement Procedures Act (RESPA) 

TILA's regulations21 are intended to:22 

• Promote the informed use of consumer credit by requiring disclosures about its terms and cost, 
• Ensure that consumers are provided with greater and more timely information on the nature 

and costs of the residential real estate settlement process, and 
• Effect certain changes in the settlement process for residential real estate that will result in 

more effective advance disclosure to home buyers and sellers of settlement costs. 

1a 12 U.S.C. §§ 5101 et seq. 
19 Nationwide Multistate Licensing System & Registry, SAFE Mortgage Licensing Act of 2008, 
http://mortgage.nationwidelicensingsystem.org/safe/Pages/default.aspx (last visited Nov. 7, 2017). 
2° Consumer Financial Protection Bureau, CFPB Consumer Laws and Regulations: SAFE Act, 
http://files.consumerfinance.gov/f/201203 cfpb update SAFE Act Exam Procedures.pdf, at 1 (last visited Nov. 7, 2017). 
21 12 C.F.R. Part 1026. 
2212 C.F.R. § 1026.1(b). 
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23 /d. 
24Jd. 
25 /d. 

TILA affords consumers certain protections, including: 
• Giving consumers the right to cancel certain credit transactions that involve a lien on a 

consumer's principal dwelling.23 

• Requiring a maximum interest rate to be stated in variable-rate contracts secured by the 
consumer's dwelling.24 

• Imposing limitations on open-end credit plans secured by the consumer's dwelling and on "high
cost" mortgages secured by the consumer's principal dwelling.25 

• Requiring that a loan estimate be provided within three business days from application.26 

• Requiring that a closing disclosure be provided to consumers three business days before loan 
consummation.27 

RESPA's regulations28 are intended to require certain timely disclosures regarding the nature and costs 
of the real estate settlement process. Due to the overlapping disclosure requirements in RESPA and 
TILA relating to most closed-end consumer credit transactions secured by real property, disclosures 
and forms for these types of transactions have been integrated and are governed by TILA regulations.29 

RESPA generally prohibits the payment of unearned fees and kickbacks for the referral of settlement 
service business.30 The term "settlement service business" broadly covers services that are provided in 
connection with a real estate transaction.31 However, RESPA provides certain exceptions to the 
prohibition on unearned fees and kickbacks, including "an employer's payment to its own employees for 
any referral activities."32 

Federal Securities Regulation 

The federal Securities Exchange Act of 1934 ('34 Act) requires registration of securities market 
participants like broker-dealers and exchanges.33 Generally, any person acting as "broker" or "dealer" 
as defined in the '34 Act must be registered with the United States Securities and Exchange 
Commission (SEC) and join a self-regulatory organization (SRO), like the Financial Industry Regulatory 
Authority (FINRA) or a national securities exchange. The '34 Act broadly defines "broker" as "any 
person engaged in the business of effecting transactions in securities for the account of others," which 
the SEC has interpreted to include involvement in any of the key aspects of a securities transaction, 
including solicitation, negotiation, and execution.34 A "dealer" is "any person engaged in the business of 
buying and selling securities ... for such person's own account through a broker or otherwise."35 

Certain entities in the securities industry are often referred to as "broker-dealers" because the institution 
is a "broker'' when executing trades on behalf of a customer, but is a "dealer" when executing trades for 

26 Consumer Financial Protection Bureau, CFPB Consumer Laws and Regulations: TILA, 
https://s3.amazonaws.com/files.consumerfinance.gov/f/201503 cfpb truth-in-lending-act.pdf, at 4 (last visited Nov. 7, 
2017). 
27 /d. 
2a 12 C.F.R. Part 1024. 
29 Consumer Financial Protection Bureau, 2013 Integrated Mortgage Disclosure Rule Under the Real Estate Settlement 
Procedures Act (Regulation X) and the Truth in Lending Act (Regulation Z), https://www.consumerfinance.gov/policy
compliance/rulemaking/final-rules/2013-integrated-mortgage-disclosure-rule-under-real-estate-settlement-procedures-act
regulation-x-and-truth-lending-act-regulation-z/ (last visited Nov. 7, 2017). 
3o 12 C.F.R. 1024.14(b). 
3112C.F.R.1024.2(b). 
3212 C.F.R. 1024.14(g)(vii). 
33 /d. 
34 15 U.S.C. §§ 78c(4) and 78o. U.S. SECURITIES AND EXCHANGE COMMISSION, Guide to Broker-Dealer Registration, 
http://www.sec.gov/divisions/marketreg/bdguide.htm#ll (last visited Nov. 7, 2017). 
35 15 U.S.C. §§ 78c(5). 
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its own account. In addition to being registered with the SEC, broker-dealers must comply with state 
registration requirements. 

State Securities Regulation 

In addition to federal securities laws, "Blue Sky Laws" are state laws designed to protect investors 
against fraudulent sales practices and activities by requiring companies making offerings of securities 
to register their offerings before they can be sold in that state and by requiring licensure for brokerage 
firms, their brokers, and investment adviser representatives. 36 

In Florida, the OFR's Division of Securities oversees the Securities and Investor Protection Act, ch. 
517, F.S. ("the Act"), which regulates the offer and sale of securities in, to, or from Florida by firms, 
branch offices, and individuals affiliated with these firms. 

The Act requires the following individuals or businesses to be registered with the OFR under s. 517.12, 
F.S., in order for such persons to sell or offer to sell any securities in or from offices in this state, or to 
sell securities to persons in this state from offices outside this stateY 

• "Dealers," which include: 38 

o Any person, other than an associated person registered under ch. 517, F.S., who 
engages, either for all or part of her or his time, directly or indirectly, as broker or 
principal in the business of offering, buying, selling, or otherwise dealing or trading in 
securities issued by another person. 

o Any issuer who through persons directly compensated or controlled by the issuer 
engages, either for all or part of her or his time, directly or indirectly, in the business of 
offering or selling securities which are issued or are proposed to be issued by the issuer. 

• "Investment advisors," which: 39 

o Includes any person who receives compensation, directly or indirectly, and engages for 
all or part of her or his time, directly or indirectly, or through publications or writings, in 
the business of advising others as to the value of securities or as to the advisability of 
investments in, purchasing of, or selling of securities, except a dealer whose 
performance of these services is solely incidental to the conduct of her or his business 
as a dealer and who receives no special compensation for such services. 

o Does not include a "federal covered advisor."40 

• "Associated persons," which include:41 

o With respect to a dealer or investment adviser, any of the following: 
• Any partner, officer, director, or branch manager of a dealer or investment 

adviser or any person occupying a similar status or performing similar functions; 
• Any natural person directly or indirectly controlling or controlled by such dealer or 

investment adviser, other than an employee whose function is only clerical or 
ministerial; or 

• Any natural person, other than a dealer, employed, appointed, or authorized by a 
dealer, investment adviser, or issuer to sell securities in any manner or act as an 
investment adviser as defined in this section. 

o With respect to a federal covered adviser, any person who is an investment adviser 
representative and who has a place of business in this state. 

36 U.S. SECURITIES AND EXCHANGE COMMISSION, Blue Sky Laws, http://www.sec.gov/answers/bluesky.htm (last visited Nov. 
7, 2017). 
37 s. 517.12(1), F.S. 
38 s. 517.021 (6)(a), F.S. The term "dealer", as defined under Florida law, encompasses the definitions of "broker" and 
"dealer" under federal law. 
39 s. 517.021(14)(a), F.S. 
40 s. 517.021 (9) and (14 )(b )9., F .S. A federal covered advisor must be registered under federal law and must provide a 
notice-filing to the OFR. ss. 517.021 and 517.1201, F.S. 
41 s. 517.021(2)(a), F.S. 
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Wells Fargo Declaratory Statement 

In May 2016, Wells Fargo Advisors, LLC (Wells Fargo), filed a petition for a declaratory statement42 

with the OFR to determine whether it would be in compliance with ch. 494, F.S., if it were to start 
compensating its financial advisors for certain mortgage loan originator activities that are purely 
incidental to the otherwise authorized securities and investment activities for Wells Fargo and its 
financial advisors. 43 

Wells Fargo is a full-service broker-dealer firm subject to supervision by the SEC and the OFR.44 Wells 
Fargo is indirectly owned by Wells Fargo & Co., a bank holding company that also owns certain 
national banks.45 Therefore, Wells Fargo is affiliated with such banks through common ownership.46 

Despite the fact that Wells Fargo holds a mortgage broker license and many of its financial advisors 
hold a mortgage loan originator license, Wells Fargo and its financial advisors do notY 

• Solicit the general public for mortgage loans; 
• Solicit lenders on behalf of borrowers; 
• Take, complete, accept, or assist in preparing applications for any mortgage loans; 
• Negotiate the interest rate, terms or conditions for new or existing mortgage loans; or 
• Offer any mortgage loans to borrowers. 

Securities clients may raise issues about other financial matters, such as a business need or a 
residential mortgage.48 If such questions are presented, the financial advisors may inform securities 
clients that the affiliated banks make mortgage loans, and they may provide bank-approved material.49 

If a securities client does contact an affiliated bank regarding a mortgage loan and ultimately obtain 
mortgage financing, Wells Fargo provides additional compensation to the financial advisor who 
interacted with the particular client. 5° Neither Wells Fargo nor its financial advisor, however, receive a 
fee of any kind from either the securities client obtaining the mortgage loan, or the affiliated bank 
making the mortgage loan.51 Wells Fargo and its financial advisor do not have any additional 
involvement with the affiliated banks' mortgage loan origination process. 52 

The declaratory statement concluded that both the compensation and the referral aspect of the above 
set of facts require that Wells Fargo be licensed as either a mortgage broker or mortgage lender and 
that its financial advisors be licensed as mortgage loan originators.53 

Effect of the Bill 

The bill exempts a securities dealer, investment advisor, or an associated person registered under ch. 
517, F.S., from regulation under ch. 494, F.S., if such person, in the normal course of conducting 
securities business with a corporate or individual client: 

42 "Any substantially affected person may seek a declaratory statement regarding an agency's opinion as to the 
applicability of a statutory provision, or of any rule or order of the agency, as it applies to the petitioner's particular set of 
circumstances." s. 120.565(1), F.S. 
43 In Re Petition for Declaratory Statement, Wells Fargo Advisors, LLC, Case No. 66425, p. 1 & 4-6 (Fla. OFR Aug. 15, 
2016). 
44 /d. at 2. 
45 /d. at 3. 
46 /d. 
47 /d. at 3 & 5. 
48 /d. at 3. 
49 /d. at 3-4. 
50 /d. at 4. 
51 /d. 
52 /d. 
53 /d. at 8. 
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1) Solicits or offers to solicit a mortgage loan from a securities client or refers a securities client to 
a depository institution, certain regulated subsidiaries that are owned and controlled by a 
depository institution, institutions regulated by the Farm Credit Administration, a licensed 
mortgage broker, a licensed mortgage lender, or a registered loan originator; and 

2) Does not accept or offer to accept an application for a mortgage loan, negotiate or offer to 
negotiate the terms or conditions of a new or existing mortgage loan on behalf of a borrower or 
lender, or negotiate or offer to negotiate the sale of an existing mortgage loan to a 
noninstitutional investor for compensation or gain. · 

Any solicitation or referral made pursuant to the exemption must be made in compliance with ch. 517, 
F.S.; the federal Real Estate Settlement Procedures Act; and any applicable federal law or general law 
of this state. 

B. SECTION DIRECTORY: 

Section 1. Amends s. 494.00115, F.S., relating to exemptions. 

Section 2. Provides an effective date of July 1, 2018. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

See Fiscal Comments. 

2. Expenditures: 

See Fiscal Comments. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

The bill does not appear to have an impact on local government revenues. 

2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

See Fiscal Comments. 

D. FISCAL COMMENTS: 

The bill provides an exemption from the loan originator and mortgage broker license requirements for 
certain individuals and businesses in the securities industry. This exemption would result in those 
individuals and businesses no longer needing to maintain a license as a mortgage loan originator or 
mortgage broker, which would decrease licensing costs for the affected individuals and businesses. 
Correspondingly, the OFR would not collect such licensing fees or incur costs of regulatory oversight 
for those individuals and businesses. It is unknown how many individuals and businesses will forego 
the currently required dual licensure. Therefore, the impact to the private sector and the state is 
indeterminate. However, the OFR believes that any loss of licensure revenues will be insignificant.54 

54 Office of Financial Regulation, Agency Analysis of 2018 House Bill 193 (Oct. 9, 2017). 
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Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not applicable. This bill does not appear to affect county or municipal governments. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

The body of this bill is identical to language that was included in CS/CS/HB 7 47 (2017) as enrolled and 
sent to the Governor. The 2017 bill included more amendments to ch. 494, F.S., than what is contained 
in this bill. The Governor vetoed the 2017 bill on June 26, 2017, for reasons relating to portions of the 
2017 bill that are not contained in this bill. 55 Relating to the language that is contained in this bill, the 
Governor's veto letter noted that the "legislation makes positive changes to reduce regulations for 
securities dealers and investment advisors .... "56 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 

55 Letter from Rick Scott, Governor of the state of Fla., to Ken Detzner, Sec'y of State (June 26, 2017), 
http://www.flgov.com/wp-content/uploads/2017/06/HB-747-Veto-Letter.pdf (last visited Nov. 7, 2017). 
56Jd. 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 193 2018 

1 A bill to be entitled 

2 An act relating to mortgage brokering; amending s. 

3 494.00115, F.S.; providing an exemption from 

4 regulation under parts I and II of ch. 494, F.S., for 

5 certain securities dealers, investment advisors, and 

6 associated persons; providing requirements for certain 

7 solicitations and referrals; providing an effective 

8 date. 

9 

10 Be It Enacted by the Legislature of the State of Florida: 

11 

12 Section 1. Subsections (2) and (3) of section 494.00115, 

13 Florida Statutes, are renumbered as subsections (3) and (4), 

14 respectively, and a new subsection (2) is added to that section 

15 to read: 

16 494.00115 Exemptions.-

17 (2) (a) A securities dealer, an investment advisor, or an 

18 associated person registered under s. 517.12 is exempt from 

19 regulation under this part and part II of this chapter if such 

20 person, in the normal course of conducting securities business 

21 with a corporate or an individual client: 

22 1. Solicits or offers to solicit a mortgage loan from a 

23 securities client or refers a securities client to an entity 

24 exempt under paragraph (1) (b), a licensed mortgage broker, a 

25 licensed mortgage lender, or a registered loan originator; and 
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HB 193 2018 

26 2. Does not accept or offer to accept an application for a 

27 mortgage loan, negotiate or offer to negotiate the terms or 

28 conditions of a new or existing mortgage loan on behalf of a 

29 borrower or lender, or negotiate or offer to negotiate the sale 

30 of an existing mortgage loan to a noninstitutional investor for 

31 compensation or gain. 

32 (b) Any solicitation or referral made pursuant to this 

33 subsection must comply with chapter 517; the federal Real Estate 

34 Settlement Procedures Act, 12 U.S.C. ss. 2601 et seq.; and any 

35 applicable federal law or general law of this state. 

36 Section 2. This act shall take effect July 1, 2018. 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 239 Consumer Finance 
SPONSOR(S): Fine 
TIED BILLS: IDEN./SIM. BILLS: SB 386 

REFERENCE ACTION ANALYST STAFF DIRECTOR or 
BUDGET/POLICY CHIEF 

1) Insurance & Banking Subcommittee Hinshelwooc~i!2Ctuczynski Ntd--
2) Commerce Committee 

SUMMARY ANALYSIS 

The Office of Financial Regulation (OFR) is responsible for the regulation of banks, credit unions, other 
financial institutions, finance companies, and the securities industry. One of the loan products regulated by the 
OFR is set forth in the Florida Consumer Finance Act, ch. 516, F.S. (the Act). Loans permitted under the Act 
are commonly referred to as "consumer finance loans." Loans under the Act have a tiered interest rate 
structure such that the maximum interest rate allowed on each tier decreases as principle amounts increase: 

• 30% per annum computed on the first $3,000 
• 24% per annum on principal above $3,000 and up to $4,000 
• 18% per annum on principal above $4,000 and up to $25,000. 

Loans under the Act may not exceed $25,000 and must be repaid in monthly installments as nearly equal as 
mathematically practicable. The Act permits a lender to impose a delinquency charge of up to $15 for each 
payment in default for at least 10 days, if agreed upon in writing before the charge is imposed. 

The bill permits consumer finance loans made pursuant to the Act to be due every 2 weeks, semimonthly, or 
monthly, rather than only monthly under current law. The bill requires that such a loan be repaid in 
approximately equal periodic installments, but the final payment may be less than the amount of the prior 
installments. The bill sets a maximum delinquency charge of $15 per calendar month for each payment in 
default for at least 1 0 days. 

The bill has no impact on local governments or the state. The bill has an indeterminate fiscal impact on the 
private sector but may have a financially positive impact on consumers and lenders. 

The bill provides an effective date of July 1, 2018. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Background 

The OFR is responsible for the regulation of banks, credit unions, other financial institutions, finance 
companies, and the securities industry. 1 The OFR's Division of Consumer Finance (Division) "licenses 
and regulates non-depository financial service industries and individuals and conducts examinations 
and complaint investigations for licensed entities to determine compliance with Florida law."2 

One of the loan products regulated by the Division is set forth in the Florida Consumer Finance Act, ch. 
516, F.S. (the Act). Loans permitted under the Act are commonly referred to as "consumer finance 
loans" and are "loan[s] of money, credit, goods, or choses in action, including, except as otherwise 
specifically indicated, provision of a line of credit, in an amount or to a value of $25,000 or less for 
which the lender charges, contracts for, collects, or receives interest at a rate greater than 18 percent 
per annum."3 Although consumer finance loans may be secured or unsecured, the Act prohibits lenders 
from taking a security interest in certain types of collateral. 4 

Consumer finance loans have a tiered interest rate structure such that the maximum interest rate 
allowed on each tier decreases as principle amounts increase: 

• 30% per annum computed on the first $3,000 
• 24% per annum on principal above $3,000 and up to $4,000 
• 18% per annum on principal above $4,000 and up to $25,000.5 

Consumer finance loans made pursuant to the Act must be repaid in monthly installments as nearly 
equal as mathematically practicable.6 

The original principal amount is the amount financed, as defined by the federal Truth in Lending Act 
(TILAf and liLA's federal implementing regulations.8 For the purpose of determining compliance with 
these statutory maximum interest rates, the interest rate computations used must be simple interest.9 In 
the event that two or more interest rates are applied to the principal amount of a loan,10 a lender may 
charge interest at a single annual percentage rate (APR) which would produce at maturity the total 
amount of interest as permitted by the tiered interest rate structure above. 11 The APR charged by a 
lender may not exceed the APR that must be computed and disclosed according to TILA and its 

1 s. 20.121(3)(a)2., F.S. 
2 Office of Financial Regulation, FAST FACTS, 3 (4th ed. Dec. 2016), available at 

http://www. flofr. com/StaticPages/docu m ents/F astF acts. pdf. 
3 s. 516.01(2), F.S. 
4 Sees. 516.031 (1 ), F.S. (prohibition on taking a security interest in land for a loan less than $1 ,000); s. 516.17, F.S. 
(prohibition on assignment of, or order for payment of, wages given to secure a loan). 
5 s. 516.031 (1 ), F.S. 
6 s. 516.36, F.S. This section does not apply to lines of credit. 
7 Codified at 15 U.S.C. § 1601 et seq. 
8 Currently, the statute references TILA's implementing regulations as "Regulation Z of the Board of Governors of the 
Federal Reserve System." s. 516.031 (1 ), F.S. However, the Dodd-Frank Wall Street Reform and Consumer Protection 
Act, Pub. L. No. 111-203, H.R. 4173, 124 Stat. 1376-2223, 111th Gong. (July 21, 2010), commonly referred to as the 
"Dodd-Frank Act", transferred rulemaking authority for TILA to the Bureau of Consumer Financial Protection, effective July 
21, 2011. See also Truth in Lending (Regulation Z), 76 Fed. Reg. 79768 (Dec. 22, 2011 ). 
91d. 
1° For example, on a principle amount of $3,500, an interest rate of 30% per annum may be applied to $3,000 of the 
principle amount, and an interest rate of 24% per annum may be applied to the remaining $500 of the principal amount. 
11 s. 516.031(1), F.S. 
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implementing regulations. 12 A licensee may not induce or permit a borrower to divide a loan and may 
not induce or permit a person to become obligated to the licensee under more than one loan contract 
for the purpose of obtaining a greater finance charge than would otherwise be permitted under the 
parameters described above. 13 

If consideration for a new loan contract includes the unpaid principal balance of a prior loan with the 
licensee, then the principal amount of the new loan contract may not include more than 60 days' unpaid 
interest accrued on the prior loan. 14 

The Act prohibits ·lenders from directly or indirectly charging borrowers additional fees as a condition to 
the grant of a loan, except for the following allowable fees: 

• Up to $25 for investigating the credit and character of the borrower, 
• A $25 annual fee on the anniversary date of each line-of-credit account, 
• Brokerage fees for certain loans, title insurance, and appraisals of real property offered as 

security, 
• Intangible personal property tax on the loan note or obligation if secured by a lien on real 

property, 
• Documentary excise tax and lawful fees for filing, recording, or releasing an instrument securing 

the loan, 
• The premium for any insurance in lieu of perfecting a security interest otherwise required by the 

licensee in connection with the loan, 
• Actual and reasonable attorney fees and court costs, 
• Actual and commercially reasonable expenses for repossession, storing, repairing and placing 

in condition for sale, and selling of any property pledged as security, 
• A delinquency charge of up to $15 for each payment in default for at least 10 days, if agreed 

upon in writing before the charge is imposed, 
• A bad check charge of up to $20.15 

Optional credit property, credit life, and disability insurance may be provided at the borrower's expense 
via a deduction from the principal amount of the loan.16 

Licenses granted under the Act are for a single place of business17 and must be renewed every two 
years. 18 As of December 2016, there were 167 licensed consumer finance loan companies operating at 
349 locations in Florida. 19 

The Act does not apply to persons doing business under state or federal laws governing banks, savings 
banks, trust companies, building and loan associations, credit unions, or industrial loan and investment 
companies. 20 

Effect of the Bill 

The bill permits consumer finance loans made pursuant to the Act to be due every 2 weeks, 
semimonthly, or monthly, rather than only monthly under current law. The bill requires that such a loan 
be repaid in approximately equal periodic installments, but the final payment may be less than the 

12 s. 516.031 (2), F.S. 
13 s. 516.031(4), F.S. 
14 s. 516.031(5), F.S. 
15 s. 516.031 (3), F.S. 
16 s. 516.35(2), F.S. 
17 ss. 516.01 (1) and 516.05(3), F.S. 
18 ss. 516.03(1) and 516.05(1)&(2), F.S. 
19 Office of Financial Regulation, FAST FACTS, 3 (4th ed. Dec. 2016), available at 
http://www.flofr.com/StaticPaqes/documents/FastFacts.pdf. 
2o s. 516.02(4), F.S. 
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amount of the prior installments. The bill sets a maximum delinquency charge of $15 per calendar 
month for each payment in default for at least 1 0 days. 

B. SECTION DIRECTORY: 

Section 1. Amends s. 516.031, F.S., relating to finance charge; maximum rates. 

Section 2. Amends s. 516.36, F.S., relating to monthly installment requirement. 

Section 3. Provides an effective date of July 1, 2018. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

Although the impact on the private sector is indeterminate, the bill may have a positive effect on the 
default rate of loans made pursuant to the Act. One member of the industry who operates in multiple 
states conducted a test to determine the effect of placing borrowers on a monthly payment schedule 
rather than a biweekly or semimonthly payment schedule. 21 Return customers with a low risk profile 
and high ability to repay were offered a singly monthly payment option instead of a payment schedule 
every two weeks. 22 When compared to the default rate among customers on biweekly and semimonthly 
payment schedules, the customers who were placed on a monthly payment schedule had a default rate 
25% higher.23 The difference in default rate may have been even higher if all customers (including 
those with a higher risk profile and relatively lower ability to repay) had been placed on the monthly 
payment schedule.24 If fewer defaults occur among borrowers who are placed on a payment schedule 
every 2 weeks or semimonthly, then the impact of the bill will be financially positive for both consumers 
and lenders. 

D. FISCAL COMMENTS: 

None. 

21 Email from Ron LaFace, representative of Oportun, Re: HB 239 (Nov. 3, 2017). 
22 /d. 
23 /d. 
24 /d. 
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Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not applicable. This bill does not appear to affect county or municipal governments. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

The bill does not appear to create a need for rulemaking or rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

The cap on delinquency charges in section 1 of the bill may lead to confusion when payments are due 
every 2 weeks or semimonthly. The sponsor has indicated an intent to clarify the delinquency charge 
language. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 239 2018 

1 A bill to be entitled 

2 An act relating to consumer finance; amending s. 

3 516.031, F.S.; revising a provision relating to the 

4 maximum delinquency charge that may be charged for 

5 consumer loans; amending s. 516.36, F.S.; revising 

6 installment requirements for consumer loans; providing 

7 an effective date. 

8 

9 Be It Enacted by the Legislature of the State of Florida: 

10 

11 Section 1. Paragraph (a) of subsection (3) of section 

12 516.031, Florida Statutes, is amended to read: 

13 516.031 Finance charge; maximum rates.-

14 (3) OTHER CHARGES.-

15 (a) In addition to the interest, delinquency, and 

16 insurance charges provided in this section, further or other 

17 charges or amount for any examination, service, commission, or 

18 other thing or otherwise may not be directly or indirectly 

19 charged, contracted for, or received as a condition to the grant 

20 of a loan, except: 

21 1. An amount of up to $25 to reimburse a portion of the 

22 costs for investigating the character and credit of the person 

23 applying for the loan; 

24 2. An annual fee of $25 on the anniversary date of each 

25 line-of-credit account; 
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26 3. Charges paid for the brokerage fee on a loan or line of 

27 credit of more than $10,000, title insurance, and the appraisal 

28 of real property offered as security if paid to a third party 

29 and supported by an actual expenditure; 

30 4. Intangible personal property tax on the loan note or 

31 obligation if secured by a lien on real property; 

32 5. The documentary excise tax and lawful fees, if any, 

33 actually and necessarily paid out by the licensee to any public 

34 officer for filing, recording, or releasing in any public office 

35 any instrument securing the loan, which may be collected when 

36 the loan is made or at any time thereafter; 

37 6. The premium payable for any insurance in lieu of 

38 perfecting any security interest otherwise required by the 

39 licensee in connection with the loan if the premium does not 

40 exceed the fees which would otherwise be payable, which may be 

41 collected when the loan is made or at any time thereafter; 

42 7. Actual and reasonable attorney fees and court costs as 

43 determined by the court in which suit is filed; 

44 8. Actual and commercially reasonable expenses for 

45 repossession, storing, repairing and placing in condition for 

46 sale, and selling of any property pledged as security; or 

47 9. A delinquency charge of up to $15 for each calendar 

48 month for each payment in default for at least 10 days if the 

49 charge is agreed upon, in writing, between the parties before 

50 imposing the charge. 
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51 

52 Any charges, including interest, in excess of the combined total 

53 of all charges authorized and permitted by this chapter 

54 constitute a violation of chapter 687 governing interest and 

55 usury, and the penalties of that chapter apply. In the event of 

56 a bona fide error, the licensee shall refund or credit the 

57 borrower with the amount of the overcharge immediately but 

58 within 20 days after the discovery of such error. 

59 Section 2. Section 516.36, Florida Statutes, is amended to 

60 read: 

61 516.36 Honthly Installment requirement.-Every loan made 

62 pursuant to this chapter shall be repaid in approximately equal, 

63 periodic ffionthly installments, except that the final payment may 

64 be less than the amount of the prior installments. Installments 

65 may be due every 2 weeks, semimonthly, or monthly as nearly 

66 equal as ffiatheffiatieally practicable. This section does shall not 

67 apply to lines of credit. 

68 Section 3. This act shall take effect July 1, 2018. 
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INSURANCE & BANKING SUBCOMMITTEE 

HB 239 by Rep. Fine 
Consumer Finance 

AMENDMENT SUMMARY 
November 15, 2017 

Amen~ment 1 by Rep. Fine {line 47): 
• Clarifies the maximum delinquency charge to ensure that the more frequent payment 

schedules permitted by the bill do not result in borrowers incurring higher amounts of 
delinquency charges each month. 

• Restores the current law for determining equality of installment payments ("as nearly 
equal as mathematically practicable" rather than "approximately equal"). 



1111111111111111111111111111 

Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 239 (2018) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Insurance & Banking 

2 Subcommittee 

3 Representative Fine offered the following: 

4 

5 

6 

7 

Amendment 

Remove lines 47-67 and insert: 

9. A delinquency charge of up to $15 for each payment in 

8 default for at least 10 days if the charge is agreed upon, in 

9 writing, between the parties before imposing the charge. 

10 Delinquency charges may be imposed as follows: 

11 a. For payments due monthly, the delinquency charge for a 

12 payment in default may not exceed $15. 

13 b. For payments due semimonthly, the delinquency charge for 

14 a payment in default may not exceed $7.50. 

15 c. For payments due every 2 weeks, the delinquency charge 

16 for a payment in default may not exceed $7.50 if two payments 

765205 - h 0239-line 47.docx 

Published On: 11/14/2017 6:07:37 PM 

Page 1 of 2 



1111111111111111111111111111 

Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 239 (2018) 

17 are due within the same calendar month, and may not exceed $5 if 

18 three payments are due within the same calendar month. 

19 

20 Any charges, including interest, in excess of the combined total 

21 of all charges authorized and permitted by this chapter 

22 constitute a violation of chapter 687 governing interest and 

23 usury, and the penalties of that chapter apply. In the event of 

24 a bona fide error, the licensee shall refund or credit the 

25 borrower with the amount of the overcharge immediately but 

26 within 20 days after the discovery of such error. 

27 Section 2. Section 516.36, Florida Statutes, is amended to 

28 read: 

29 516.36 ~4onthly Installment requirement .-Every loan made 

30 pursuant to this chapter shall be repaid in periodic monthly 

31 installments as nearly equal as mathematically practicable~ 

32 except that the final payment may be less than the amount of the 

33 prior installments. Installments may be due every 2 weeks, 

34 semimonthly, or monthly. This section does shall not apply to 

35 lines of credit. 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL#: HB 329 Motor Vehicle Insurance Coverage Exclusions 
SPONSOR(S): Ponder 
TIED BILLS: IDEN./SIM. BILLS: SB 518 

REFERENCE ACTION ANALYST STAFF DIRECTOR or 

BUDGET/POLICY CHIEF 

1) Insurance & Banking Subcommittee Lloyd t- •.,.. Luczynski M.'J-
2) Commerce Committee 

SUMMARY ANALYSIS 

Part XI of ch. 627, F.S., Motor Vehicle and Casualty Insurance Contracts, and ch. 324, F.S., the Financial 
Responsibility Law of 1955, establish motor vehicle coverage requirements. Owners and operators of motor 
vehicles must maintain the ability to respond in damages at specified minimum amounts for personal injury 
protection, bodily injury or death, and property damage. If the law requires coverage of an individual, neither 
the policyholder nor the insurer can exclude them. Insurers may cancel a motor vehicle insurance policy if the 
named insured or any operator who resides in the same household or customarily operates a motor vehicle 
insured under the policy has her or his driver license revoked or suspended. 

Among other covered individuals, personal injury protection insurance is required to cover persons operating 
the insured motor vehicle and relatives residing in the same household as the named insured (i.e., 
policyholder). A motor vehicle liability policy providing coverage for bodily injury, death, and property damage is 
required to provide coverage for individuals named on the policy and anyone operating a motor vehicle listed 
on the policy when the operator has the express or implied permission of the insured motor vehicle owner. An 
insured motor vehicle that is operated without the express or implied consent of the insured vehicle's owner is 
an uninsured/underinsured motor vehicle for purposes of uninsured/underinsured motor vehicle coverage. 

There is no authority under the motor vehicle insurance laws for an insurer to exclude coverage of a named 
individual. Rather, the insurer must choose not to write a policy in order to avoid specific individuals unless the 
practice is unfair discrimination. This results in consumers who reside with another individual that is a high 
insurance risk being denied opportunities to purchase motor vehicle insurance or having to pay more because 
they live with individuals that the policyholder or insurer would like to exclude from the policy. Additionally, 
policyholders may have their policy cancelled if the license or registration of a co-resident is suspended or 
revoked. 

The bill authorizes the specific exclusion of named individuals from private passenger motor vehicle insurance 
coverages, except for periods when the named excluded individual is not operating a covered vehicle, it is 
unfairly discriminatory, or it is inconsistent with filed underwriting guidelines. The named insured on the policy 
is required to consent in writing to the exclusion of a named driver. The bill requires insurers to list excluded 
named drivers on the policy's declarations page or on a policy endorsement. 

The bill has no impact on state revenues, an indeterminate impact on state expenditures, no impact on local 
government, and positive and negative impacts on the private sector. 

The bill has an effective date of July 1, 2018. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
STORAGE NAME: h0329.1BS 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A EFFECT OF PROPOSED CHANGES: 

Part XI of ch. 627, F.S., Motor Vehicle and Casualty Insurance Contracts, and ch. 324, F.S., the 
Financial Responsibility Law of 1955, establish motor vehicle coverage requirements. Owners and 
operators of motor vehicles must maintain the ability to respond in damages at specified minimum 
amounts for personal injury protection, bodily injury or death, and property damage. 

A policy may exclude coverage of a specific motor vehicle owned by the insured, including damages to 
covered individuals occupying it that result from operation of the excluded motor vehicle. 1 A 
policyholder may choose not to insure particular motor vehicles for various reasons, such as the vehicle 
is unregistered or is covered under another policy. 

If the law requires coverage of an individual, neither the policyholder nor the insurer can exclude them. 
Among other covered individuals, personal injury protection insurance is required to cover persons 
operating the insured motor vehicle and relatives residing in the same household2 as the named 
insured (i.e., policyholder).3 A motor vehicle liability policy providing coverage for bodily injury, death, 
and property damage is required to provide coverage for individuals named on the policy and anyone 
operating a motor vehicle listed on the policy when the operator has the express or implied permission 
of the insured motor vehicle owner.4 

An insurer may cancel a motor vehicle insurance policy if the named insured or any operator who 
resides in the same household or customarily operates a motor vehicle insured under the policy has 
her or his driver license revoked or suspended.5 An insured motor vehicle that is operated without the 
express or implied consent of the insured vehicle's owner is an uninsured/underinsured motor vehicle 
for purposes of uninsured/underinsured motor vehicle coverage.6 

There is no authority under the motor vehicle insurance laws for an insurer to exclude coverage of a 
named individual. Rather, the insurer must choose not to write a policy in order to avoid specific 
individuals unless the practice is unfair discrimination.7• 8 This results in consumers who reside with 
another individual that is a high insurance risk being denied opportunities to purchase motor vehicle 
insurance or having to pay more because they live with individuals that the policyholder or insurer 
would like to exclude from the policy. Additionally, policyholders may have their policy cancelled if the 
license or registration of a co-resident is suspended or revoked. 

Effect of the Bill 

The bill authorizes insurers and policyholders to exclude named individuals from coverage under a 
private passenger motor vehicle insurance policy. An individual would not be covered for damages that 
occur while operating a motor vehicle that is insured under a policy that excludes the individual by 
name. The bill prohibits exclusion for periods when the named excluded individual is not operating a 

1 s. 627.736(2), F.S. The insurer may also exclude coverage of injured persons if the person injured himself or herself intentionally or 
while committing a felony. 
2 "Relative residing in the same household" means a relative of any degree by blood or by marriage who usually makes her or his home 
in the same family unit, whether or not temporarily living elsewhere. s. 627.732(6), F.S. 
3 ss. 627.736(1) and (4)(e) and 627.7407(5)(b), F.S. 
4 s. 324.151(1), F.S. 
5 ss. 627.7275 and 627.728, F.S. 
6 If the policy excludes coverage of injuries to the named insured and their household relatives for injuries caused by a non-family 
member operating a named insured vehicle then the vehicle is an uninsured/underinsured motor vehicle for purposes of uninsured 
motor vehicle coverage. s. 627.727, F.S. 
7 s. 627.736(2), F.S. 
8 ss. 626.9541(1)(g) and 627.728(4)(c), F.S. 
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motor vehicle covered under the policy, if the exclusion is unfairly discriminatory by law, as determined 
by the Office of Insurance Regulation (OIR), or if the exclusion is inconsistent with the underwriting 
guidelines filed by the insurer with OIR. The named insured on the policy is required to consent in 
writing to the exclusion of a named driver. The bill requires insurers to list excluded named drivers on 
the policy's declarations page or on a policy endorsement. 

B. SECTION DIRECTORY: 

Section 1. Creates s. 627.747, F.S., relating to named driver exclusion. 

Section 2. Amends s. 324.151, F.S., relating to motor vehicle liability policies; required provisions. 

Section 3. Amends s. 627.736, F.S., relating to required personal injury protection benefits; exclusions; 
priority; claims. 

Section 4. Amends s. 627.7407, F.S., relating to application of the Florida Motor Vehicle No-Fault Law. 

Section 5. Provides an effective date of July 1, 2018. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

None. 

2. Expenditures: 

Indeterminate. This bill does not appear to affect county or municipal governments.9 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

The bill may positively affect consumers by increased availability and/or lowered premiums of motor 
vehicle insurance written with named driver exclusions. However, high-risk consumers may experience 
increased application denials or higher premiums when they must secure their own coverage following 
exclusion from a policy. 

D. FISCAL COMMENTS: 

None. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

9 As of November 12, 2017, the Department of Highway Safety and Motor Vehicles has not provided an agency analysis. 
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1. Applicability of Municipality/County Mandates Provision: 

Not Applicable. This bill does not appear to affect county or municipal governments. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

None. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

None. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 
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FLORIDA H 0 U S E 0 F R E P R E S E N T A T I V E S 

HB 329 2018 

1 A bill to be entitled 

2 An act relating to motor vehicle insurance coverage 

3 exclusions; creating s. 627.747, F.S.; providing that 

4 private passenger motor vehicle policies may exclude 

5 certain identified individuals from specified 

6 coverages under certain circumstances; providing that 

7 such policies may not exclude coverage under certain 

8 circumstances; amending ss. 324.151, 627.736, and 

9 627.7407, F.S.; conforming provisions to changes made 

10 by the act; providing an effective date. 

11 

12 Be It Enacted by the Legislature of the State of Florida: 

13 

14 Section 1. Section 627.747, Florida Statutes, is created 

15 to read: 

16 627.747 Named driver exclusion.-

17 (1) A private passenger motor vehicle policy may exclude 

18 an identified individual who is not a named insured from the 

19 following coverages while the identified individual is operating 

20 a motor vehicle, provided the identified individual is named on 

21 the declarations page or by endorsement, and the named insured 

22 consents in writing to such exclusion: 

23 (a) Notwithstanding the Florida Motor Vehicle No-Fault 

24 Law, the personal injury protection coverage specifically 

25 applicable to the identified individual's injuries, lost wages, 
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HB 329 2018 

26 and death benefits. 

(b) Property damage liability coverage. 27 

28 (c) Bodily injury liability coverage, if required by law 

29 and purchased by the named insured. 

30 (d) Uninsured motorist coverage for any damages sustained 

31 by the identified excluded individual, if the named insured has 

32 purchased such coverage. 

33 (e) Any coverage the named insured is not required by law 

34 to purchase. 

35 (2) A private passenger motor vehicle policy may not 

36 exclude coverage when: 

37 (a) The identified individual is injured while not 

38 operating a motor vehicle; 

39 (b) The exclusion is unfairly discriminatory under the 

40 Florida Insurance Code, as determined by the office; or 

41 (c) The exclusion is inconsistent with the underwriting 

42 rules filed by the insurer pursuant to s. 627.0651 (13) (a). 

43 Section 2. Paragraph (a) of subsection (1) of section 

44 324.151, Florida Statutes, is amended to read: 

45 324.151 Motor vehicle liability policies; required 

46 provisions.-

47 (1) A motor vehicle liability policy to be proof of 

48 financial responsibility under s. 324.031(1), shall be issued to 

49 owners or operators under the following provisions: 

50 (a) An owner's liability insurance policy must shall 
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HB 329 

51 designate by explicit description or by appropriate reference 

52 all motor vehicles with respect to which coverage is thereby 

53 granted, must and shall insure the owner named thereinL andL 

2018 

54 except for a named driver excluded under s. 627.747, must insure 

55 any other person as operator using such motor vehicle or motor 

56 vehicles with the express or implied permission of such owner 

57 against loss from the liability imposed by law for damage 

58 arising out of the ownership, maintenance, or use of such motor 

59 vehicle or motor vehicles within the United States or the 

60 Dominion of Canada, subject to limits, exclusive of interest and 

61 costs with respect to each such motor vehicle as is provided for 

62 under s. 324.021(7). Insurers may make available, with respect 

63 to property damage liability coverage, a deductible amount not 

64 to exceed $500. In the event of a property damage loss covered 

65 by a poli~y containing a property damage deductible provision, 

66 the insurer shall pay to the third-party claimant the amount of 

67 any property damage liability settlement or judgment, subject to 

68 policy limits, as if no deductible existed. 

69 Section 3. Subsection (1) of section 627.736, Florida 

70 Statutes, is amended to read: 

71 627.736 Required personal injury protection benefits; 

72 exclusions; priority; claims.-

73 (1) REQUIRED BENEFITS.-An insurance policy complying with 

74 the security requirements of s. 627.733 must provide personal 

75 injury protection to the named insured, relatives residing in 
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76 the same household unless excluded under s. 627.747, persons 

77 operating the insured motor vehicle, passengers in the motor 

78 vehicle, and other persons struck by the motor vehicle and 

79 suffering bodily injury while not an occupant of a self-

80 propelled vehicle, subject to subsection (2) and paragraph 

2018 

81 (4) (e), to a limit of $10,000 in medical and disability benefits 

82 and $5,000 in death benefits resulting from bodily injury, 

83 sickness, disease, or death arising out of the ownership, 

84 maintenance, or use of a motor vehicle as follows: 

85 (a) Medical benefits.-Eighty percent of all reasonable 

86 expenses for medically necessary medical, surgical, X-ray, 

87 dental, and rehabilitative services, including prosthetic 

88 devices and medically necessary ambulance, hospital, and nursing 

89 services if the individual receives initial services and care 

90 pursuant to subparagraph 1. within 14 days after the motor 

91 vehicle accident. The medical benefits provide reimbursement 

92 only for: 

93 1. Initial services and care that are lawfully provided, 

94 supervised, ordered, or prescribed by a physician licensed under 

95 chapter 458 or chapter 459, a dentist licensed under chapter 

96 466, or a chiropractic physician licensed under chapter 460 or 

97 that are provided in a hospital or in a facility that owns, or 

98 is wholly owned by, a hospital. Initial services and care may 

99 also be provided by a person or entity licensed under part III 

100 of chapter 401 which provides emergency transportation and 
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101 treatment. 

102 2. Upon referral by a provider described in subparagraph 

103 1., followup services and care consistent with the underlying 

104 medical diagnosis rendered pursuant to subparagraph 1. which may 

105 be provided, supervised, ordered, or prescribed only by a 

106 physician licensed under chapter 458 or chapter 459, a 

107 chiropractic physician licensed under chapter 460, a dentist 

108 licensed under chapter 466, or, to the extent permitted by 

109 applicable law and under the supervision of such physician, 

110 osteopathic physician, chiropractic physician, or dentist, by a 

111 physician assistant licensed under chapter 458 or chapter 459 or 

112 an advanced registered nurse practitioner licensed under chapter 

113 464. Followup services and care may also be provided by the 

114 following persons or entities: 

115 a. A hospital or ambulatory surgical center licensed under 

116 chapter 395. 

117 b. An entity wholly owned by one or more physicians 

118 licensed under chapter 458 or chapter 459, chiropractic 

119 physicians licensed under chapter 460, or dentists licensed 

120 under chapter 466 or by such practitioners and the spouse, 

121 parent, child, or sibling of such practitioners. 

122 c. An entity that owns or is wholly owned, directly or 

123 indirectly, by a hospital or hospitals. 

124 d. A physical therapist licensed under chapter 486, based 

125 upon a referral by a provider described in this subparagraph. 
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126 e. A health care clinic licensed under part X of chapter 

127 400 which is accredited by an accrediting organization whose 

128 standards incorporate comparable regulations required by this 

129 state, or 

130 (I) Has a medical director licensed under chapter 458, 

131 chapter 459, or chapter 460; 

132 (II) Has been continuously licensed for more than 3 years 

133 or is a publicly traded corporation that issues securities 

134 traded on an exchange registered with the United States 

135 Securities and Exchange Commission as a national securities 

136 exchange; and 

137 (III) Provides at least four of the following medical 

138 specialties: 

139 

140 

141 

142 

143 

144 

145 

(A) General medicine. 

(B) Radiography. 

(C) Orthopedic medicine. 

(D) Physical medicine. 

(E) Physical therapy. 

(F) Physical rehabilitation. 

(G) Prescribing or dispensing outpatient prescription 

146 medication. 

147 (H) Laboratory services. 

148 3. Reimbursement for services and care provided in 

149 subparagraph 1. or subparagraph 2. up to $10,000 if a physician 

150 licensed under chapter 458 or chapter 459, a dentist licensed 
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151 under chapter 466, a physician assistant licensed under chapter 

152 458 or chapter 459, or an advanced registered nurse practitioner 

153 licensed under chapter 464 has determined that the injured 

154 person had an emergency medical condition. 

155 4. Reimbursement for services and care provided in 

156 subparagraph 1. or subparagraph 2. is limited to $2,500 if a 

157 provider listed in subparagraph 1. or subparagraph 2. determines 

158 that the injured person did not have an emergency medical 

159 condition. 

160 5. Medical benefits do not include massage as defined in 

161 s. 480.033 or acupuncture as defined ins. 457.102, regardless 

162 of the person, entity, or licensee providing massage or 

163 acupuncture, and a licensed massage therapist or licensed 

164 acupuncturist may not be reimbursed for medical benefits under 

165 this section. 

166 6. The Financial Services Commission shall adopt by rule 

167 the form that must be used by an insurer and a health care 

168 provider specified in sub-subparagraph 2.b., sub-subparagraph 

169 2.c., or sub-subparagraph 2.e. to document that the health care 

170 provider meets the criteria of this paragraph. Such rule must 

171 include a requirement for a sworn statement or affidavit. 

172 (b) Disability benefits.-Sixty percent of any loss of 

173 gross income and loss of earning capacity per individual from 

174 inability to work proximately caused by the injury sustained by 

175 the injured person, plus all expenses reasonably incurred in 
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176 obtaining from others ordinary and necessary services in lieu of 

177 those that, but for the injury, the injured person would have 

178 performed without income for the benefit of his or her 

179 household. All disability benefits payable under this provision 

180 must be paid at least every 2 weeks. 

181 (c) Death benefits.-Death benefits of $5,000 per 

182 individual. Death benefits are in addition to the medical and 

183 disability benefits provided under the insurance policy. The 

184 insurer may pay death benefits to the executor or administrator 

185 of the deceased, to any of the deceased's relatives by blood, 

186 legal adoption, or marriage, or to any person appearing to the 

187 insurer to be equitably entitled to such benefits. 

188 

189 Only insurers writing motor vehicle liability insurance in this 

190 state may provide the required benefits of this section, and 

191 such insurer may not require the purchase of any other motor 

192 vehicle coverage other than the purchase of property damage 

193 liability coverage as required by s. 627.7275 as a condition for 

194 providing such benefits. Insurers may not require that property 

195 damage liability insurance in an amount greater than $10,000 be 

196 purchased in conjunction with personal injury protection. Such 

197 insurers shall make benefits and required property damage 

198 liability insurance coverage available through normal marketing 

199 channels. An insurer writing motor vehicle liability insurance 

200 in this state who fails to comply with such availability 
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201 requirement as a general business practice violates part IX of 

202 chapter 626, and such violation constitutes an unfair method of 

203 competition or an unfair or deceptive act or practice involving 

204 the business of insurance. An insurer committing such violation 

205 is subject to the penalties provided under that part, as well as 

206 those provided elsewhere in the insurance code. 

207 Section 4. Paragraph (a) of subsection (5) of section 

208 627.7407, Florida Statutes, is amended to read: 

209 627.7407 Application of the Florida Motor Vehicle No-Fault 

210 Law.-

211 (5) No later than November 15, 2007, each motor vehicle 

212 insurer shall provide notice of the provisions of this section 

213 to each motor vehicle insured who is subject to subsection (1). 

214 The notice is not subject to approval by the Office of Insurance 

215 Regulation. The notice must clearly inform the policyholder: 

216 (a) That beginning on January 1, 2008, Florida law 

217 requires the policyholder to maintain personal injury protection 

218 ("PIP") insurance coverage and that this insurance pays covered 

219 medical expenses for injuries sustained in a motor vehicle crash 

220 by the policyholder, passengers, and relatives residing in the 

221 policyholder's household unless excluded under s. 627.747. 

222 Section 5. This act shall take effect July 1, 2018. 
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INSURANCE & BANKING SUBCOMMITTEE 

HB 329 by Rep. Ponder 
Motor Vehicle Insurance Coverage Exclusions 

AMENDMENT SUMMARY 
November 15, 2017 

. Amendment 1 by Rep. Ponder (Line 21): The amendment clarifies that only one named 
insured is required to consent to the exclusion of another individual from coverage under a 
private passenger motor vehicle policy. 



1111111111111111111111111111 

Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 329 (2018) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Insurance & Banking 

2 Subcommittee 

3 Representative Ponder offered the following: 

4 

5 Amendment 

6 Remove line 21 and insert: 

7 the declarations page or by endorsement, and a named insured 
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HOUSE OF REPRESENTATIVES STAFF ANALYSIS 

BILL #: HB 455 Governance of Banks and Trust Companies 
SPONSOR(S): McClain 
TIED BILLS: IDEN./SIM. BILLS: SB 416 

REFERENCE ACTION ANALYST 

1) Insurance & Banking Subcommittee Hinshelwoo 

2) Commerce Committee 

SUMMARY ANALYSIS 

STAFF DIRECTOR or 

BUDGET/POLICY CHIEF 

Luczynski (Y\ 

In order to form a de novo (new) state-chartered bank or trust company, the law currently requires that a 
certain number of the proposed directors and the proposed president or chief executive officer have at least 
one year of relevant financial institution experience within the three years before the date of the application. 
The banking industry has observed that a current barrier to the formation of a new state-chartered bank is a 
lack of qualified officers and directors due to the duration of non-compete clauses, generally two to three years, 
in comparison to the timeframe within which the proposed president or chief executive officer and a certain 
number of proposed directors must have at least one year of relevant financial institution experience. Upon the 
expiration of a non-compete clause in effect for more than two years, former directors and officers are not 
qualified to be a president or chief executive officer of a new state-chartered bank and are not qualified to be 
counted as a director of a new state-chartered bank who possesses the required financial institution 
experience because their one year of relevant financial institution experience must have been within the last 
three years. The banking industry has indicated that the same concern regarding availability of qualified 
officers and directors for new banks holds for existing banks, and there is a need to maintain parity between 
the officer and director requirements of a new bank and similar requirements for an existing bank. 

In relation to both new and existing state-chartered banks and trust companies, the bill expands from three 
years to five years the timeframe within which certain officers and directors must have the required one year of 
relevant financial institution experience. The result of these changes is an expansion of the pool of individuals 
qualified to be president or chief executive officer of either a new or an existing state-chartered bank or trust 
company, or qualified to be counted as a director who possesses relevant financial institution experience for 
either a new or an existing state-chartered bank or trust company. 

The bill requires that at least a majority, rather than three-fifths, of the directors of a state-chartered bank or 
trust company must have resided in this state for at least one year preceding their election and must continue 
to reside in this state for the duration of their time in office. This change will align the residency requirement for 
Florida state-chartered banks with the residency requirement for national banks. 

Lastly, the bill amends current law in order to clarify an ambiguity in the interpretation of investment limitations 
relating to corporate obligations or corporate bonds. Specifically, the bill clarifies that: 

• The types of entities for which the limitation on investments in corporations applies are subsidiary 
corporations and entities that provide services incidental to the business of banking. 

• The limitation on investments in corporations applies to an aggregate of any combination of stocks, 
obligations, and other securities of subsidiary corporations and entities that provide services incidental 
to banking. 

• The aggregate of such investments may not exceed 10% of the total assets of the bank. 

The bill has an indeterminate fiscal impact on the state and the private sector. The bill has no impact on local 
governments. 

The bill provides an effective date of July 1, 2018. 

This document does not reflect the intent or official position of the bill sponsor or House of Representatives. 
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FULL ANALYSIS 

I. SUBSTANTIVE ANALYSIS 

A. EFFECT OF PROPOSED CHANGES: 

Background 

The Office of Financial Regulation (OFR) regulates banks, credit unions, other financial institutions, 
finance companies, and the securities industry. 1 The OFR's Division of Financial Institutions charters, 
licenses, and regulates various entities that engage in financial institution business in Florida, in 
accordance with the financial institutions codes (Codes) and the rules promulgated thereunder. 2 The 
specific chapters under the Codes are: 

• Chapter 655, F.S.- Financial Institutions Generally 
• Chapter 657, F.S. -Credit Unions 
• Chapter 658, F.S. - Banks and Trust Companies 
• Chapter 660, F.S.- Trust Business 
• Chapter 662, F.S. - Family Trust Companies 
• Chapter 663, F.S. - International Banking 
• Chapter 665, F.S.- Capital Stock Associations 
• Chapter 667, F.S.- Savings Banks 

As of June 30, 2016, the Division of Financial Institutions regulates 206 financial institutions:3 

• 103 banks 
• 67 credit unions 
• 23 international bank offices 
• 13 trust companies 

Regulation of Banks 

Under the dual banking system in the United States, banks may be chartered under either state or 
federal law: 

• State-chartered banks are chartered under the laws of the state in which the bank is 
headquartered. State-chartered banks have both a state regulator, which for banks chartered by 
the state of Florida is the Office of Financial Regulation, and a federal regulator. The primary 
federal regulator for state banks that are members of the Federal Reserve System is the Board 
of Governors of the Federal Reserve System (FRB), and the primary federal regulator for non
member state banks is the Federal Deposit Insurance Corporation (FDIC).4 

• National banks are chartered by the Office of the Comptroller of the Currency (OCC) under the 
National Bank Act.5 As such, the OCC is the primary federal regulator for national banks.6 

Formation of a New State-Chartered Bank or Trust Company 

In order to apply for authority to organize a new state-chartered bank or trust company, the proposed 
directors must file a written application with the OFR.7 The application includes such information as the 

1 s. 20.121 (3)(a)2., F.S. 
2 chs. 655,657, 658, 660, 662, 663, 665, and 667, F.S.; chs. 69U-100 through 69U-162, F.A.C. 
3 OFFICE OF FINANCIAL REGULATION, Fast Facts (41h ed., Dec. 2016), 
http://www .flofr .com/StaticPages/documents/F astF acts. pdf. 
4 12 U.S.C. § 1813(q). 
5 12 U.S.C. § 38. 
612 U.S.C. § 1813(q). 
7 s. 658.19(1), F.S. 
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proposed corporate name; the community, including the street and number, if available, where the 
principal office of the proposed bank or trust company is to be located; the total initial capital; and 
detailed financial, business, and biographical information for each proposed director and executive 
officer.8 

Upon the filing of an application, the OFR must make an investigation of: 
1) The character, reputation, financial standing, business experience, and business qualifications 

of the proposed officers and directors. 
2) The need for bank or trust facilities or additional bank or trust facilities, as the case may be, in 

the primary service area where the proposed bank or trust company is to be located. 
3) The ability of the primary service area to support the proposed bank or trust company and all 

other existing bank or trust facilities in the primary service area.9 

After making such investigation, the OFR must approve an application if it finds the following: 10 

1) Local conditions indicate reasonable promise of successful operation for the proposed state 
bank or trust company. 

2) The proposed capitalization is adequate, but at least: 
a. $8 million for a bank. 
b. $3 million for a trust company. 

3) The proposed capital structure is in such form as the OFR may require, subject to certain 
minimum requirements. 

4) Regarding officers and directors: 
a. The proposed officers have sufficient financial institution experience, ability, standing, 

and reputation and the proposed directors have sufficient business experience, ability, 
standing, and reputation to indicate reasonable promise of successful operation. 

b. None of the proposed officers or directors has been convicted of, or pled guilty or nolo 
contendere to, any violation of s. 655.50, F.S., relating to the control of money 
laundering and terrorist financing; ch: 896, F.S., relating to offenses related to financial 
institutions; or similar state or federal law. 

c. At least two of the proposed directors who are not also proposed officers have had at 
least one year direct experience as an executive officer, regulator, or director of a 
financial institution within the three years before the date of the application. However, if 
the applicant demonstrates that at least one of the proposed directors has very 
substantial experience as an executive officer, director, or regulator of a financial 
institution more than three years before the date of the application, the OFR may allow 
only one director to have direct financial institution experience within the last three years. 

d. The proposed president or chief executive officer must have had at least one year of 
direct experience as an executive officer, director, or regulator of a financial institution 
within the last three years. 

5) The corporate name of the proposed state bank or trust company is approved by the OFR. 
6) Provision has been made for suitable quarters at the location in the application. 

The banking industry has observed that a current barrier to the formation of a new state-chartered bank 
is a lack of qualified officers and directors due to the duration of non-compete clauses, generally two to 
three years, in comparison to the timeframe within which the proposed president or chief executive 
officer and a certain number of proposed directors must have at least one year of relevant financial 
institution experience. Directors and officers of a bank may be required to sign an employment contract 
containing a non-compete clause 11 that prohibits them from working in the banking sector for two to 
three years following separation from their current bank. Upon the expiration of a non-compete clause 

9 s. 658.20(1 ), F.S. 
10 s. 658.21, F.S. 
11 Although generally a contract in restraint of trade or commerce is unlawful, the "enforcement of contracts that restrict or 
prohibit competition during or after the term of restrictive covenants, so long as such contracts are reasonable in time, 
area, and line of business, is not prohibited." See ss. 542.18 and 542.335(1), F.S. 
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in effect for more than two years, such former directors and officers are not qualified to be a president 
or chief executive officer of a new state-chartered bank and are not qualified to be counted as a director 
of a new state-chartered bank who possesses at least one year of relevant financial institution 
experience because the one year of relevant financial institution experience must have been within the 
last three years, as currently required by s. 658.21 (4), F.S. 

Qualifications of Officers and Directors of an Existing State-Chartered Bank or Trust Company 

At any given time, a state-chartered bank or trust company must have at least five directors. 12 At least a 
majority of the directors must be citizens of the United States. 13 At least three-fifths of the directors 
must have resided in this state for at least one year preceding their election and must continue to 
reside in this state for the duration of their time in office. 14 For a bank or trust company with total assets 
of less than $150 million, at least one director who is not also an officer of the bank or trust company 
must have at least one year of direct experience as an executive officer, regulator, or director of a 
financial institution within the last 3 years. 15 For a bank or trust company with total assets of more than 
$150 million, at least two directors who are not also officers of the bank or trust company must have at 
least one year of direct experience as an executive officer, regulator, or director of a financial institution 
within the last 3 years. 16 The president, chief executive officer, or other person who has equivalent rank 
or leads the overall operations of a bank or trust company must have at least one year of direct 
experience as an executive officer, director, or regulator of a financial institution within the last 3 
yearsY 

The banking industry has indicated that the same concern regarding availability of qualified officers and 
directors for new banks holds for existing banks, and there is a need to maintain parity between the 
officer and director requirements of a new bank and similar requirements for an existing bank. 

Permissible Investments for State-Chartered Banks 

A bank is permitted to invest its funds, subject to certain limitations set forth in both Florida and federal 
law. The investment limitations under Florida law are found ins. 658.67, F.S., and include the following: 

• "Up to 25 percent of the capital accounts of the purchasing bank ... may be invested in ... 
[c]orporate obligations of any one corporation that is not an affiliate or subsidiary of the bank ... 

1118 

• "Up to an aggregate of 10 percent of the total assets of a bank may be invested in the stock, 
obligations, or other securities of subsidiary corporations or other corporations or entities, 
except as limited or prohibited by federal law, and except that during the first 3 years of 
existence of a bank, such investments are limited to 5 percent of the total assets."19 

The banking industry has observed ambiguity in the interpretation of the above investment limitations 
due to overlapping provisions relating to corporate obligations or corporate bonds. As a result of the 
inclusion of "other corporations or entities" in the latter investment limitation seen above, it is unclear 
whether that provision operates as a limitation on corporate obligations even of non-affiliates and non
subsidiaries, which are covered by the first investment limitation seen above. 

12 s. 658.33(2), F.S. 
131d. 
141d. 
15Jd. 

16 /d. 
17 s. 658.33(5), F.S. 
18 s. 658.67(3)(b), F.S. (emphasis added). 
19 s. 658.67(6), F.S. (emphasis added). 
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Effect of Proposed Changes 

Qualifications of Officers and Directors 

The bill amends s. 658.21(4), F.S., to increase the timeframe within which a proposed president or 
chief executive officer and a certain number of proposed directors must have one year of relevant 
financial institution experience in order to organize a new state-chartered bank or trust company. The 
bill expands the timeframe within which to satisfy the required experience from three years to five 
years: 

• The proposed president or chief executive officer must have at least one year of relevant 
financial institution experience within the last five years. 

• At least two of the proposed directors who are not also proposed officers must have at least one 
year of relevant financial institution experience within the last five years. However, the OFR may 
allow the applicant to have only one director who has such experience if at least one of the 
proposed directors has very substantial experience as an executive officer, director, or regulator 
of a financial institution more than five years before the date of the application. 

Similarly, the bill amends s. 658.33(2) and (5), F.S., to increase the timeframe within which a president 
or chief executive officer and a certain number of directors must have one year of relevant financial 
institution experience in order to serve at an existing state-chartered bank or trust company. The bill 
expands the timeframe within which to satisfy the required experience from three years to five years: 

• The president, chief executive officer, or other person who has equivalent rank or leads the 
overall operations of a bank or trust company must have at least one year of direct experience 
as an executive officer, director, or regulator of a financial institution within the last 5 years. 

• For a bank or trust company with total assets of less than $150 million, at least one director who 
is not also an officer of the bank or trust company must have at least one year of direct 
experience as an executive officer, regulator, or director of a financial institution within the last 5 
years. 

• For a bank or trust company with total assets of more than $150 million, at least two directors 
who are not also officers of the bank or trust company must have at least one year of direct 
experience as an executive officer, regulator, or director of a financial institution within the last 5 
years. 

The result of these changes is an expansion of the pool of individuals qualified to be president or chief 
executive officer of either a new or an existing state-chartered bank or trust company, or qualified to be 
counted as a director who possesses relevant financial institution experience for either a new or an 
existing state-chartered bank or trust company. 

Residency Requirements for Directors 

The bill amends s. 658.33(2), F.S., to require that at least a majority, rather than three-fifths, of the 
directors must have resided in this state for at least one year preceding their election and must 
continue to reside in this state for the duration of their time in office. This change will align the residency 
requirement for Florida state-chartered banks with the residency requirement for national banks.20 

20 The OCC's director qualifications statute states that "[e]very director must, during his whole term of service, be a citizen 
of the United States, and at least a majority of the directors must have resided in the State, Territory, or District in which 
the association is located, or within one hundred miles of the location of the office of the association, for at least one year 
immediately preceding their election, and must be residents of such State or within one-hundred-mile territory of the 
location of the association during their continuance in office, except that the Comptroller may, in the discretion of the 
Comptroller, waive the requirement of residency, and waive the requirement of citizenship in the case of not more than a 
minority of the total number of directors." 12 U.S.C. § 72 (emphasis added). 
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Permissible Investments for State-Chartered Banks 

The bill amends s. 658.67(6), F.S., in order to clarify that: 
• The types of entities for which the investment limitation of this subsection applies are subsidiary 

corporations and entities that provide services incidental to the business of banking. 
• The investment limitation of this subsection applies to an aggregate of any combination of 

stocks, obligations, and other securities of subsidiary corporations and entities that provide 
services incidental to banking. 

• The aggregate of such investments may not exceed 10% of the total assets of the bank. 

The bill also makes technical changes to s. 658.67(6), F.S., for further clarity. 

B. SECTION DIRECTORY: 

Section 1. Amends s. 658.21, F.S., relating to approval of application; findings required. 

Section 2. Amends s. 658.33, F.S., relating to directors, number, qualifications; officers. 

Section 3. Amends s. 658.67, F.S., relating to investment powers and limitations. 

Section 4. Provides an effective date of July 1, 2018. 

II. FISCAL ANALYSIS & ECONOMIC IMPACT STATEMENT 

A. FISCAL IMPACT ON STATE GOVERNMENT: 

1. Revenues: 

See Fiscal Comments. 

2. Expenditures: 

None. 

B. FISCAL IMPACT ON LOCAL GOVERNMENTS: 

1. Revenues: 

None. 

2. Expenditures: 

None. 

C. DIRECT ECONOMIC IMPACT ON PRIVATE SECTOR: 

Expanding the pool of individuals who are qualified to serve as a director, president, or chief executive 
officer of a new state-chartered bank or trust company may have a positive impact on efforts to form 
new banks and trust companies chartered by the state of Florida. However, the fiscal impact of the bill 
is indeterminate at this time, as it is unknown how many state-chartered banks or trust companies may 
form as a result of these changes. 

D. FISCAL COMMENTS: 

In the event of the formation of a new state-chartered bank or trust company, the OFR would receive 
$15,000 as a nonrefundable application fee. Additionally, each state-chartered bank and trust company 
must pay the OFR a semi-annual assessment of $2,500 and a semi-annual assessment that is set by 
rule and varies depending on the bank's or trust company's assets. However, the fiscal impact of the 
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bill is indeterminate at this time, as it is unknown how many state-chartered banks or trust companies 
may form as a result of changes made by the bill. 

Ill. COMMENTS 

A. CONSTITUTIONAL ISSUES: 

1. Applicability of Municipality/County Mandates Provision: 

Not applicable. This bill does not appear to affect county or municipal governments. 

2. Other: 

None. 

B. RULE-MAKING AUTHORITY: 

Subsection 658.67(6), F.S., which is amended by section 3 of the bill, currently allows the Financial 
Services Commission to further limit by rule any type of investment made pursuant to this subsection if 
it finds that such investment would constitute an unsafe or unsound practice. Subsection 658.67(6), 
F.S., as amended, maintains this rulemaking authority. 

C. DRAFTING ISSUES OR OTHER COMMENTS: 

In section 3 of the bill, adding the phrase "entities that provide services incidental to the business of 
banking" does not sufficiently clarify that s. 658.67(6), F.S., is intended to limit permissible investments 
in subsidiaries and affiliates versus s. 658.67(3), F.S., which limits permissible investments in non
subsidiaries and non-affiliates. The sponsor has indicated an intent to clarify this language. 

IV. AMENDMENTS/ COMMITTEE SUBSTITUTE CHANGES 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB 455 2018 

1 A bill to be entitled 

2 An act relating to governance of banks and trust 

3 companies; amending s. 658.21, F.S.; revising 

4 requirements relating to the financial institution 

5 experience of certain proposed directors and officers 

6 of a proposed bank or trust company; amending s. 

7 658.33, F.S.; revising the residency requirement for 

8 certain directors of a bank or trust company; revising 

9 requirements relating to the financial institution 

10 experience of certain officers of a bank or trust 

11 company; amending s. 658.67, F.S.; revising instances 

12 during which a bank may not own certain stock, 

13 obligations, or other securities; providing an 

14 effective date. 

15 

16 Be It Enacted by the Legislature of the State of Florida: 

17 

18 Section 1. Subsection (4) of section 658.21, Florida 

19 Statutes, is amended to read: 

20 658.21 Approval of application; findings required.-The 

21 office shall approve the application if it finds that: 

22 (4) The proposed officers have sufficient financial 

23 institution experience, ability, standing, and reputation and 

24 the proposed directors have sufficient business experience, 

25 ability, standing, and reputation to indicate reasonable promise 
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FLORIDA H 0 U S E 0 F REPRESENTATIVES 

HB455 

26 of successful operation, and none of the proposed officers or 

27 directors has been convicted of, or pled guilty or nolo 

28 contendere to, any violation of s. 655.50, relating to the 

29 control of money laundering and terrorist financing; chapter 

2018 

30 896, relating to offenses related to financial institutions; or 

31 similar state or federal law. At least two of the proposed 

32 directors who are not also proposed officers must have had at 

33 least 1 year of direct experience as an executive officer, 

34 regulator, or director of a financial institution within the 5 ~ 

35 years before the date of the application. However, if the 

36 applicant demonstrates that at least one of the proposed 

37 directors has very substantial experience as an executive 

38 officer, director, or regulator of a financial institution more 

39 than 5 ~ years before the date of the application, the office 

40 may modify the requirement and allow the applicant to have only 

41 one director who has to have direct financial institution 

42 experience within the last ~~years. The proposed president or 

43 chief executive officer must have had at least 1 year of direct 

44 experience as an executive officer, director, or regulator of a 

45 financial institution within the last ~~years. 

46 Section 2. Subsections (2) and (5) of section 658.33, 

47 Florida Statutes, are amended to read: 

48 658.33 Directors, number, qualifications; officers.-

49 (2) Not less than a majority of the directors must, during 

50 their whole term of service, be citizens of the United States, 
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HB455 2018 

51 and at least a majority three fifths of the directors must have 

52 resided in this state for at least 1 year preceding their 

53 election and must be residents therein during their continuance 

54 in office. In the case of a bank or trust company with total 

55 assets of less than $150 million, at least one, and in the case 

56 of a bank or trust company with total assets of $150 million or 

57 more, two of the directors who are not also officers of the bank 

58 or trust company must have had at least 1 year of direct 

59 experience as an executive officer, regulator, or director of a 

60 financial institution within the last ~~years. 

61 (5) The president, chief executive officer, or any other 

62 person, regardless of title, who has equivalent rank or leads 

63 the overall operations of a bank or trust company must have had 

64 at least 1 year of direct experience as an executive officer; 

65 director, or regulator of a financial institution within the 

66 last ~~years. This requirement may be waived by the office 

67 after considering the overall experience and expertise of the 

68 proposed officer and the condition of the bank or trust company, 

69 as reflected in the most recent regulatory examination report 

70 and other available data. 

71 Section 3. Subsection (6) of section 658.67, Florida 

72 Statutes, is amended to read: 

73 658.67 Investment powers and limitations.-A bank may 

74 invest its funds, and a trust company may invest its corporate 

75 funds, subject to the following definitions, restrictions, and 
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76 limitations: 

77 ( 6) INVESTMENTS IN CORPORATIONS AND OTHER ENTITIES.-Except 

78 as limited or prohibited by federal law, Up to an aggregate of 

79 10 pereent of the total assets of a bank may invest be invested 

80 in the stock, obligations, and er other securities of subsidiary 

81 corporations and other or other eorporations or entities that 

82 provide services incidental to the business of banking. The 

83 aggregate of such investments may not exceed 10 percent of the 

8 4 total assets of the bank., owept as limited or prohibited by 

85 federal lm<, and owept that During the first 3 years of 

86 existence of a bank, such investments are limited to 5 percent 

87 of the total assets of the bank. The commission by rule, or the 

88 office by order, may further limit any type of investment made 

89 pursuant to this subsection if it finds that such investment 

90 would constitute an unsafe or unsound practice. 

91 Section 4. This act shall take effect July 1, 2018. 
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INSURANCE & BANKING SUBCOMMITTEE 

HB 455 by Rep. McClain 
Governance of Banks and Trust Companies 

AMENDMENT SUMMARY 
November 15, 2017 

Amendment 1 by Rep. McClain (line 81}: 
• Replaces "entities that provide services incidental to the business of banking" with 

"affiliates" in order to clarify that s. 658.67(6}, F.S., limits permissible investments in 
subsidiaries and affiliates versus s. 658.67(3), F.S., which limits permissible investments 
in non-subsidiaries and non-affiliates. 
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Amendment No. 1 

COMMITTEE/SUBCOMMITTEE AMENDMENT 

Bill No. HB 455 (2018) 

COMMITTEE/SUBCOMMITTEE ACTION 

ADOPTED (Y/N) 

ADOPTED AS AMENDED 

ADOPTED W/0 OBJECTION 

FAILED TO ADOPT 

WITHDRAWN 

OTHER 

(Y/N) 

(Y/N) 

(Y/N) 

(Y/N) 

1 Committee/Subcommittee hearing bill: Insurance & Banking 

2 Subcommittee 

3 Representative McClain offered the following: 

4 

5 Amendment 

6 Remove lines 81-82 and insert: 

7 corporations and affiliates. or other corporations or entities 

8 The 
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